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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35765

WICHITA TERMINAIL ASSOCIATION, BNSIK RAILWAY COMPANY. and UNION
PACIFIC RAILROAD COMPANY, Pelitioners

V.
Aﬂ:!m%\
F.Y.G. INVESTMENTS, INC. and TREATCO, INC., Respgridents |, <0
JA o
o sl
i 1 Y
PETITION FOR DECLARATORY ORDER[= 1" "1™y
f o "\l‘ \ .
INTRODUCTION 2 \‘- Ao

Pursuant to 5 US.C. § 554(c), 49 USC. § 721 and 1wo Kansas stic/cour\ordcrs,'
Petiuoners Wichita ‘T'erminal Association. BNSF Railway Company, and Union I"aéiﬁc Raihoad
Company (collectively the "WTA™) request that the Surface Transportation Board ("Bourd™ or
~STR") institutc a proceeding and issuc a declaratory order linding that Respondents’ demand
for a permanent public railroad crossing to ingress and cgress their undeveloped property that is
immediately to the south of Wichita Terminal Association’s raillroad interchange tracks (the
“IT") 1s preempted by federal law. In the alternative, il the Board dcems an Il crossing
necessary, lhe WTA proposes that the current location of a thirly-iwo (325 foot temporary
crossing at the west end of the IT that has been made available [or Respondents to use for more

than five (5) ycars be made permanent.

"' On July 2, 2013, the Kansas Court of Appeals directed the Kansas District Court of
Sedgwick County 1o enter an order “requiring the WTA to file |a petition] with the Bowd 10
resolve any issucs concerning the Board’s jurisdiction.” (2xhibit A at 18) On August 21, 2013.
the District Court issucd s order directing the WTA “to file {a petitton| with the Board 10
resolve any issues concerning the Board's jurisdiction no later than Oclober 4, 2013.™ (Iixhibit B
al 3);
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In filing this Petition, the WTA contends that the Board should assert its jurisdiction and

“find preempted the removal, relocation and/or reconstruction of any portion ol the IT to

accommodale F.Y.G.'s demand lor a crossing located basically in the center of the IT  Such a
crossing location would cause undue interference with and unrcasonably burden intersiate
commerce. Installing a crossing in the center of the IT will harm shippeis and their customers.,
as well as the riilroad carmers who use and rely on the IT. As such, the WTA request the Board
use i1s discretion lo determine that federal law preempts I' Y.G.'s demand [or a crossing or. in
the alternative, that the location of the temporary crossing be madc permanent because it causes
substuntially less harm to interstatc commerce.
FACTUAL BACKGROUND

The WTA filc this PPetition in an atiempt 10 resolve an 11-year Kansas state-court dispuic
between the Vé’l'f\ and Respondents F.Y.G. Investments, Inc. and Treatco, Ine. (colleclively
“F.Y.G.").2 Located in Wichila, Kansus, the Wichita Terminal Association is owned by two
Class | 1ailroads, the BNSF Railway Company ("BNSF™) and Umion Pacilic Railroad Company
("UP™). The Wichita Terminal Association owns and operates the 11 which weie built between
1889 and 1916. IF Y G. owns property to the south of the [T.

The IT are double main line tracks located in the right-of-way of 25th Street in Wichita,
Kansas (Exhibit C). 25th Street is a public street that runs cast to west. (Exhibit C), The
approximale length of the IT 18 1,000 feet  (Exhibit D at 38.1-4). The I'T paialicls 25th Street in
the public street right-of-way and connects with main line tracks owned by BNSF. These BNSF
{racks are to the west and interchange with the [T (Exhibit E) The IT also swiiches with tracks

owned by UP which are 1o the cast of the IT (Exhibit ) Thesc main line tracks all move

2 Treatco, Inc. leases the property adjacent 1o the WTA's tracks from F.Y.G. [nvesiments,
Inc.
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freight in interstale commerce The I'T arc used 1o interchange railcars between BNSF. UP and
vatious shippers. They are also used 1o temporanly store railcars when necessary 1o facilitte
interchange. TralTic along the IT oficn reaches approximately 90 railears per day (Exhibit D at
64:16-19). Without fully functioning IT, such interchange movements would back railcars up to
the BNSF and UP tracks for cxtended periods of time, Such a result would halt flow trallic
along these key BNSF and UP artcrics and delay imcrsl.mc ruil tralfic through Wichita with
potentially detnmentat eflects on traftic throughout the BNSF und UP rail nctworks.

The WTA scrves numerous rinl customers within and outside ol Wichita, all of whom are
engaged in interstate commerce. Such customers include Bartlett Grain, Beachner Grain, Cargill
Oil, Cargill Terminal Elevalor. Cercal Food Piocessors, Glickman Metal Recycling. llorizon
Milling, Lusko Brick. and Naiional By-Products. The WTA transports several commoditics
across the IT including agnculturnl products such as wheat, milo, corn, barley malt. flour and
soybeans; aggregates such as clay, granite, billet orc and plastics; other material such as bricks,
lumber, steel and paper, and chemicals such as petroleum distiltates, waste o1l and fuel additives.
Nincty percent of all products shipped through the IT go outside the Stale of Kansas. (Exhibit D
at 63.9-64-19). The IT arc a vital artery 1n interstate rail transportation.

In 1996, F.Y G. Investments, Inc. purchased land immediately adjacent and to the south
of the IT. Shorily thercaficr, F.Y G. sought a permanent 1ailroad crossing from 25th Street to 11s
property  As parl of a development plan, F Y.G. proposed Emporia Court as a public road that
could extend from its property across the [T 1o 25th Street  (Exhibit G). To daie, the proposed
Emporia Court road has not been built. F.Y.G.'s plan calls for the Emporia Cour crossing lo be

located in the center of the IT. (Exhibu G).
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[n addition to being preempted. the demand for access across the center of the IT to and
from the proposcd Emporia Cowt road would result in the up])li(;allion of the Manual on Unilorm
Tratlic Control Devices (“*MUTCD”). which Kansas and Wichita have adopted as law  The
MUTCD sets the clearance requircments for constructing railroad crossings, and requires the
placcment of crossbuck and other waming devices al a minimum of [iflleen {15) feet from the
nearesl rail al any rail crossing. See Exhibit D at 24:25-26-2, see also Exhibit H — location of
warning devices at the proposed crossing near the center of 25th Strect.  Under the MUTCD, the
proposed Emporia Court crossing would lorce the WTA 1o place warning devices near the center
of the 25™ Street public nght-ol=way, and essentially block the casibound lane of travel  (Exhibit
1 — location of biielcase represents required location of warning devices on 251h Street). Such a
wamning device location violaies the MUTCD, which prohibits the placement of crossing
proiections ncar the center of public streels

Furthermore, and as the Exhibn G diagram illustrates. the proposed Emporia Couwt
crossing would [unctionally cut 1the [l in two. dramatically liniting the WTA’s abiliy o
interchange railcars between these vital BNSF and UP arterics and stall tralTic along these
interstate rail nctworks. Morcover, as discussed below, the proposed Emporia Court crossing
would reduce the interchange capucity ol the 1T by ncarly two-thirds causing severe interference
with nterstalc commerce by cffcctively halting interchange traffic on the IT' The proposed
Emporia Court crossing is not a viable location for F.Y G. to uccess their property. particularly
because F.Y G. has other available means of access al the icmporary crossing to the west and at
other locations 1o the south. (Exhibit J; see also Exhibit E — referencing the location of the

1cmporary crossing)
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During the Kansas lLitigation, as required by the Kansas District Court, the WTA
inslalled a 32-fool tempoiary crossing at the west end of the IT to provide F.Y.G. access to
their property from 25" Street (Exhibit J). The temporary crossing is located on the west side
of the IT. to the west of the [irst switch, and therelore only ciosses one set of tracks. As Exhibit
K illustrates, thc temporary crossing location causcs less disruption to traffic on the 1T because it
is located near the end of the IT, raverses only one interchange track. provides a broader sight
path for automaobile and train traflic. and has a substantially smaller impact on the intcrchange
capacily of the [T and. therefore, on interstate raul traffic. (Exhibit D at 70.16-71:1)

PROCEDURAL HISTORY

On November 6, 2002, Wichia l'erminal Association filed a petition in the Kansus
District Court of Sedgwick County against F.Y.G. seeking 1o enjoin I' Y.G. from'interfering with
the WTA’s usc of the IT? F Y.G. filed a counterclaim, asserting that it had a right of access
across the tracks as an abutting landowner. Afler both parties moved lor summary judgment. the
Disirict Coun granted summary judgment in the WTA’s (avor. [inding the WTA had a right to
operale and maintain the lracks.pursuzml 10 a license granted under a Wichita ordinance. and that
the WTA had no legal duty 10 provide F.Y.G. ingress and cyress over the tacks. The Kun?as
Court of Appeals reversed and remanded lor a detetmination of two questions: (1) F.Y.G.'s right
to ingress and cgress over the IT: and (2) whether 25™ Sireet is a public road.

On Febiuvary 20. 2007, the WTA and F.Y.G. appemed before the Distiict Court for a

hearing on F Y.G.’s rcquest for a permancnt crossing over the IT. On August 1, 2008, the
District Court entcred a permanent injunction ordering the WTA 1o: (1) construct a crossing

to allow ingress and cgress for F.Y.G.’s abutting property and directing the WTA to keep the

} BNSF and UP were later added as partics.
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crossing clear in accordance with the Wichita City Code; (2) rencw discussions with the City
of Wichita to determine where a ¢rossing shall be constructed . . . wath the least impact on
interstate commerce; and (3) work out the issue of F.Y G.’s 1ight of ingress and egiess so as
to rcach the best cconomic alteinative with the least impact on interstate commerce  The
District Cou:t ordered “a pcrmanent railroad crossing at least 32 fect in width at the point where
the centerline of the dedicated Emporia Court intersects the railroad tracks |with| . .  railroad
crossing prolection in comphance with Federal Railroad Admunistration |“FRA”|

requitements ™ The WTA was not required to construct the permanent crossing until the F.Y.G.
provided the WTA with sealed engincering drawings for the construction of Emporia Court

WTA met the lirst requircment by building a tempotary 32-loot timber crossing at the
west end of the IT. which it still maintains oday The partics could not agree on the location ol a
permanent crossing that would minumize the impact on interstate commerce. Nor did they mect
the third requirement, having never held discussions wath the City of Wichita.

On Decomber 18, 2008, F.Y G. provided thc WTA a set of sealed engincering drawings
lor the construction ol Emporia Court sircet  On April 2, 2009, F.Y.G. filed in the District Court
a Motion to Appear and Show Cause because the WTA had nol constructed a permanent railrond
crossing al the proposed Emporia Court location On May 8, 2009, the WTA [iled a Motion for
Reliel [rom Judgment or Order pursuant to K.S.A..60-260(b), claiming that compliance with the
August 1 Oider was impossible because: (1) the Federal Railroad Admuimistration has no railroad
crossing protection requirements; and (2) butlding a crossing at the prescribed location was

impossible without impeding motor vehicle traffic on the adjacent 25 Strect.  In a June 8. 2009

hearing, the Disuict Court found that “the installation of crossing protcction signage at the
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Emporia Courl location was practically impossible without impeding upon thc umimproved 251th
Strecl.”

Al this June 8 hecanng, lhl; District Court, sua sponie. and for the first ime. suggested
removing the north railroad track at 251th Street to accommodate the construction of a crossing at
Emporia Courit The WTA immediately questioned the District Court’s authority to order track
iemoval, as such authonty is within the exclusive junisdiction of the STB pursuant 1o the ICCTA.

Neverthcless, on July 20, 2009, the District Court entered its Order requiring the WTA to
construct a 32-foot wide crossing at 25th Street and the proposed Emporia Court tocation that.
(1) complics with all federal, state, and local laws, regulations and ordinances; and (2) shall not
impede in any manner in the public right-of-way of 25" Strecet  The cou'rl further ordeied
removal of the north track in the area of the crossing “if that is the only meuns to construct the
crossing and crossing protection without tmpeding upon 25" Street.”

On October 23, 2009, the WTA appealed the Disirict Court’s order to the Kansas Court
of Appeals arguing, in part, that the July 20 Order was preempted by the ICCTA. The Court of
Appeals reversed and remanded the July 20 Order because there was no evidence presented that
removal of the north [T would bring the crossing into compliance with the MUTCD without
impeding the public right-of~way. The court ordered the District Court to allow both paitics 10
present cvidence on crossing options and their impact on interstate commerce  On November 21,
2011, the District Court held such a hearing. The District Court entered its order on January 23,
2012

Ignoring the issues of ICCTA preemption and interstate commerce, the January 25 Order
rejected use of the temporary crossing location.  In mandating the Emporia Court location. the

Court also rejected the “widening of 251h Street to cicate ample clearance for crossing-protection
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signage . . . because of its impact on the existing business owners ” Thus, the January 25 Order
found that “the most viablc option for providing access to F Y.G.'s real property is removal of
the north track coupled with the laying of a new track south of the cxisting uacks,™ and that
“removal ol the north track would allow the Emporia Court location to be built in compliance
with the MUTCD ™ Based on these findimgs, the Disirict Court ordered that the WTA must
“complete construction of the permancnt crossing [at Emporlia Court] by Apnl 1. 2012.” In the
interim, the District Court required the WTA 10 “keep open the temporary limber crossing at the
northwest corner of F.Y G.'s properly . . . to provide ingress and cgress from 25th Street Lo
F.Y.G.’s property.”

On June 15, 20]i, the WTA appcealed that order to the Kansas Court ol Appcals arguing,
in part, that it was preempted by the ICCTA because this Board has exclusive jurisdiction over:
(1) track removal and construction; (2) main rail linc activity; and (3) any mandated crossing that
would unreasonably burden interstate commerce

On July 2, 2013, the Kansas Court of Appeals aflirmed the WTA's preemption argument.
In reveasing the January 25 Order and requiring the filing of this Petition, 1he Court ol’ Appeals
held that: (1) the WTA timely raised its ICCTA preemption argument; (2) the S I B has exclusive
Jurisdiction over the track removal/relocation question; and (3) the STB has exclusive
jurisdiction 1o determine whether constructing a permanent crossing al Emporia Court is
impossible or would unrcasonably burden interstaic commerce. The Court of Appeals
acknowledged that for an Emporia Court crossing o be possible “the STB must cither relinquish
its jurisdiction to the districl cowt or approve of the removal and reconstruction of track 1o allow

I the instaliation of a pcrmanent railroad crossing at Emporia Court ™ (Exhibit A a1 17)
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ARGUMENT

L. The Proposed Emporia Court Crossing Would Unreasonably Burden Interstate
Commerce.

The Board should reject the Emporia Court crossing proposed by F.Y.G. Should the
Board instituie a proceeding, F.Y.G. is expected to ask the Board to cither (1) relinguish its
Jurisdiction to the Kansas District Count, or (2) approve of the removal of the north IT track and
the relocation of the entire IT as part of the installation of” a permanent railroad crossing at the
proposed Emporia Court. Both ol these anticipaied requests infringe upon the clear language and
intent of federal law and the purpose of this Board, which is to regulate interstale commerce in
the most practical way possible so as to mimimize the impact on interstalc rail operations.

The Board’s authority 1o resolve this dispute so as 1o mimimize the impact on intersiate
rail commerce is beyond dispute The Commerce Clause ol the Constitution (ant 1, § 8, cl. 3)
gives Congress plenary authority to legislate with regard 10 activilies that alTect intersiale
commerce Congress has exercised this authority with respect to interstate railroads. In the
Interstate Commerce Act, Congress has established a comprehensive scheme of federal rail
rcgulation, which is “among the most pervasive and comprehensive ol federal regulatory
schemes ™ Chicago & N W. Transp. Co v. Kalo Brick & Tile .Ca.. 450 U.S 311,318 (1981). 1
vests the Board with broad junsdiction over “iransporlation by rail carrier,” 49 US.C. §
10501(a)(1), which exiends to property, facilitics. instrumentalitics o1 equipment of any kind that
arc uscd for that transportation. See 49 U.S C. § 10102(9). Such authorily obviously covers
railroad tracks, including the tracks located at the site of crossings with public or private roads.

A. The IT Are Main Linc Tracks Over Which the STB 1las Full Regulatory Control,

Especially Over Acts that Would Cause Track Removal/Relocation or Qtherwise
Harm Interstate Commerce.
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1. The ICCTA Vests Exclusive Jurisdiction m the STB over All Main Line
Truck Abandonment, Removal and Relocation.

The District Court cannot force the WTA 10 remove or retocate the north track because
the ICCTA cxpressly precempts Kansas law when state action would affect matters directly
regulated by the Board See New Orleans & Gulf Coast Ry. Co v. Barrows, 533 F.3d 321, 332
(5th Cir. 2008), CSX Transp.. Inc -Petition for Declaraiory Order 2005 STB LEXIS 675. 2005
WL 1024490, at *2-3 (Surface Transp. Bd. May 3, 2005). “[T]he remedies provided under |the
ICCTA] with respect to regulation of rail transportation arc exclusive and preempt the remedics
provided under Federal or Staie law.” 49 U.S.C. § 10501{(b). The ICCTA preempis offending
state law or slate couri action regardless of its intent, so long as its cflect is 10 cxert control over
somc aspect of transportation by rail carricr. See Wisconsin Central. Ltd. v. Ciy of Marshfield.
160 F. Supp.2d 1009, 1014 (W.D. Wis. 2000).

In that ven, the Boad has exclusive jurisdiction over abundenment of rail lines regulated
under 49 U.SC § 10901, i.c mam hne track See Barrois. 533 F 3d at 332 {(quoting CSX
Transp.. Inc, 2005 STB LEXIS 675, at *2-3) (“[T]here can be no state or local regulation of
matters dircctly regulated by the Board — such as the construction, operation, and abandonment
of rail lines....”); Cin. & N W. Transp Co v. Kalo Brick & Tile Co, 450 U 8. 311, 323 (1981)
(“Congress granted 1o the [STB] plenary authonty to regulate, mn the interest of interstate
commocrce, rail carriers’ cessations ol service on their lines. And at least as to abandonments.
this authority is exclusive ™). *“The exclusive and plenary nature of the [STB's] authornity to rule
on carriers” dccisions o abandon lines s critical to the congressional scheme. which
contemplates comprehensive administrative regulauon of interstaic commerce,”™ Kalo Brick, 450

U.S at 321.
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This exclusive STB jurisdiction expressly applics to lorced track removal and relocation
cllorls by staic courts. CSX Transp., Inc. v City of Plymouth, 92 . Supp. 2d 643, 659 (E D.
Mich. 2000) (“To the exient the state law at issuc herc is viewed as requiring the railroad 1o
undergo substantial copital improvements, such as upgrading its class of track, relocating its
yards, or upgrading speced along its “wyes,” 1t is preempied by the ICCTA, which vests exclusive
Jurisdiction in the STB over such matiers ). Exclusive S'1B junsdiction also applics to cltort 1o
condemn railroad tracks and right-of-way in ways, like here. that hinder intersiate commerce.
See Union Pac R.R. v Chi. Transit Awth., 647 F.3d 675, 681 (7th Cir. 2011) (holding that under
circumstances similar 1o those here “there is no question that the condemnation would be
preempted by federal law because it would have a significant impact on railroad transpoitation
by preventing Union Pacific from using the property for railroad transportation and by
unreasonably interfering with existing transportation on the neighboring tracks™). Federal court
and Board precedent are clear, only the Board has the authority 1o require abandonment.

removal, or relocation ol the IT.

2. As a "Part of the Actual Transportation Haul from Shipper to Cosignee, ™
the IT Are Main Line Tracks Whose Forced Abandonment Lies under

Exclusive STB Jurisdiction.
As key conduit in the movement of rail commerce *from shipper to consignee,” the IT
are main line tracks over which the STB has exclusive junsdiction. New Orleans Terminal, 366
F.2d at 163. This inquiry rests on two lactors — the IT’s daily use and their purpose. “lt is well
cstablished that the delernunation of whether a particular track scgment is a ‘railroad line,’
requiring the |STB’s| authorization pursuant o § 10901(a), or a ‘spur. industrial, team,

swiiching. or side’ track, exempl from [STB| jurisdiction... twins on the intended use of the track

scgmenl, not on the label or cost of the scgmem ™ Nicholson v. ICC, 711 F 2d 364, 367 (D.C

-11-
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Cir. 1983) Whether “a track segment is or is not ideniificd as a “spur, indusirial. team,
switching, or side” track 1s not determinative of this question. Nicholson, 711 F. 2d at 368. See
also Texas & P. R,\-; v Guif Colo. & S I Ky.. 270 U.S. at 274-79 (truck segment identified as
“industnal”™ track [ell under STB jurisdiction). New Orleans Terminal Co. v Spencer, 366 F 2d
160, 165-66 (Sth Cir. 1966) {(same for scgment identificd as “side” track).

Federal courts and the Board have both provided helplul guidance on applying the “usc™
test.  Couns “give considerable weight and duc deference to the STB's inerpretation of the
statules it administers unless its statulory construction is plainly unrcasonable.” Emerson v. Kan
City S Ry. Co.. 503 F.3d 1126, 1130 (10" Cir. 2007) (quoting R R. Ventures. Inc. v Surface
Transp Bd. 299 F.3d 523, 548 (6th Cir 2002)). According lo the Board, alihough under 49
U.S.C. § 10901-06 “use |i|s the controlling faclor in detcrmining the character of track for the
purposc of finding cxceptions 10 our jurisdiction, we may not allow the focus on use to obscure
the larger purpose and effect of the |track].” Effingham Railroad Co., STB Dockel No. 41986, 2
S.T.B. 606, aL *7 (Scptember 12, 1997); see alvo Texas Central Business Lines Corp. STB
Finance Dockel No 33997, at *2 (Scpiember 20, 2002) (holding tiack to be a main “1ail line”
subject to ST13 jurisdiction when i1 constituted that “carrier’s entire fine of railroad™ or cnabled a
railroad 10 serve customers that it could otherwisc not reach).

Federal courts have cchocd this focus on a track’s “larger purpose and cflect™ when
cvalualing STB’s exclusive jurisdiction

[ TJrack scgments which are mniended to be uscd 1o carry through trains between

points of shipment and dclivery, particularly those segments which extend a

railroad's service into ncw territory, must be approved by the Commussion

pursuant o section 10901(a). On the other hand, track segments which are merely
incidental 1o, and not required for, a railroad’s service between points of shipmen

und delivery are exempied from the requirements of scction 10901(a) by section
10907(b).
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Nicholson, 711 F.2d a1 367.

The IMifth Circuit in New Orleans Terminal Co v Spencer, 366 FF.2d 160 (51h Cir. 1966)
recognized that iemoval of New Orleans Terminal track fell exclusively under STB jurisdiction.
In language stnkingly similar to that uscd previously to descitbe the IT, the Fifth Circuit
described the New Orleans Terminal as:

moving and interchanging freight shipments between the railroads coming into

New Orleans from the east and northeast and those from the west and northwest.

It is the conduit for the flow of {freight traflic through New Orlcans from East to

West and West 1o [Fast, providing a connection not only between other

components ol the Southern Railway System but also serving the other lines in

and out of New Orleans
New Orleans Terminal, 366 F.2d .ul 162. Jellerson Parish passed an ordinance requiring the
effective abandonment of a second hine and a shorier interchange track operated by the New
Orleans Terminal, X/ at 163.

Focusing on the use and purpose of the tacks. not their classifications. the Filth Circuit
found these tracks to be main (not spur) lines under exclusive STB (then known as the 1CC)
junsdiction. It noted that the New Orlcans Terminal “is engaged in the handling ol lrcight
movements, both inlcrstate and intrastate, from, 10 and through the metropolitan arca of New
Orlcans Tracks B and C, in no small purt, arc ulilized in the handling of these traffic
movements.” /d. at 166. The Court further noted that “[1]he use of the tracks as passing tracks,
for the temporary storage of cars and for occasional switching operations does not make them
any the less “lines of railroad’ since they are used substantially in the through movement of
freight.” ld See also Effingham Railroad Co. STB Docket No. 41986, 2 ST B. 606, a1 *7
(Scpiember 12, 1997) (holding that track was a main line under exclusive STB jurisdiction even

though it was used “solely for swiiching operalions™ because it aided and expanded the through

movement ol [reight).
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Here, the WTA uscs the [T in an almost identical fashion to the two tracks at issue in
New Orleans Terminal  Given the IT's extensive use in the through movement of freight
through Wichita, the I'T are main railroad lines and key 1o “moving trains belween points of
shipment and delivery....” Nicholson, 711 F.2d ot 367 According to then-WTA Superintendant
Jason Moyer:

The mterchange track in question here . . are what ties the BNSF and the UP to

the WTA. All tralTic, both again multiple commoditics, grain, all customer traific

that is scived in Wichita Central goes across these iwo interchange tiacks., All

bridge, we call i bridge move traflfic. between BNSF and UP imerchange traffic
that gocs, disperses all across the United States, also goes over these two tracks.

(Exhibit L a1 22:4-18)

The [T ts the sole conduil through which, according 10 M1 Moye, “all wraflic that cnias
Wichita is scived or is directed towards customers in Wichita .. ™ (Exhibit L at 17 23-18:11).
As Wichita’s link between the BNSF and the UP, all customer tralfic that is interchanged in
Wichita Central goes acioss these (wo tracks A nonfunctioning IT would lorce numerous rail
cars to obstruct BNSF and UP’s Wichila arterics. causing myjor disruptions in interstate
commerce. Thus, the [T are rail lines whose Courl-ordered partial abandonment falls under the
Board’s cxclusive jurisdiction beeause the IT host “iraiTic movements which are part of the

actual transportation haul from shipper 10 consignee.” New Orfeans Terminal, 366 F.2d a1 163,

. *Even if the IT arc deemed “spur, industrial, team, switching, or side™ track, rcjection of
an Emporia Court crossing is still required. Under ICCTA the Board lacks =licensing authority
over conslruction, ucquisition, operation, ubandonment, or discontinuance ol spur. industrial,

team, switching, or sidc tracks " 49 U.S.C. § 10906.

. .. That provision does not remove ICCTA precempuon from “spur, indusirial, teum.
swilching. or side uacks * Instead, Sccuon 10906 merely prevents the I;)oard from mandating
railroad actions over side/spur tracks whale still preemipting state jurisdiction over them  Port
City Propy. v. Union Pac. R.R. 518 F.3d 1136, 1138-89 (10™ Cir. 200R). In reaching this
important holding, the Tenth Circuit cxplains that.

§.10906 has been imcaprctcd 10 Brecludc all regulation of indusinal or spur iracks:
“*When sections 10906 and 10501(b)(2) are read 1ogether, it is clear that
Congress intended to remove STB authority over the entry and exit of these
auxiliary tracks, while still pre¢empting state jurisdiction over them, lcaving
the consiruction and disposition ol them entirely o railroad management.”
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3. Even Without Forced Track Abandonment, the Proposed Emporia Court
Crossing Falls under Exclusive STB Jurisdiction Because It Would
Unreasonably Hinder Intersiate Rail Commerce.

Even if abandonment of the north track is not required, the District Court still cannot order
the Emporia Court crossing because the ICCTA preempls statc court action under the imphed
preemption doctrine where “the'scope ol a statule indicates that Congress intended federal law 10
occupy a [icld exclusively” (i.c. occupation of the ficld prcemption). Sprietsma v. Mercury
Marwe, 537 U.S 51. 64 (2002) (quoung Freightliner Carp v Myrick, 514 U.S. 280 (1995)).
Congress intended the Board to exclusively regulate all railroad matters that unrcasonably
burden interstatc rail commerce, cven those (such as railroad crossings) not specifically
referenced n the ICCTA. See Barrois. 533 FF.3d at 332 ("1t is well settled that states cunnot tuke
an uction that would have the clTect of foreclosing or unduly resiricting a railroad’s ability to
conduct any part of its opcrations or otherwise unrcasonably burdening interstalc commerce.™)
(quoung CSX Transp . Inc., 2005 STB LEXIS 675, at *4) The ICCTA, therefore, preempts any
sl:'llc court cfToit 10 impose a rail crc;ssing regardless of track removal il the construction of this
crossing would unrcasonably burden interstate commerce. /d. at 332-33.

This determination is faci-specilic. According lo the Tenth Circuit, it requiles “a lactual
assessment . as 10 whether requinng the Railroad 10 remedy the injury claimed by the
I.undowncl:s would have the elfcet of preventing or unreasonably interfering with railroad
ransportation.” Emerson v Kan. City § Ry Co, 503 IF'3d 1126. 1133 ( 10" Cir. 2007) The

ellect of the proposed crossing “must not be so druconian thut it prevents the railroad (rom

Port City, 518 F 3d a1 1188 (quoting Cinies of Auburn and Kent, 2 ST B 330, 1997 WL 362017
at *7 (1537)) (emphasis added).

Thus, Scction 10906 docs not substitute state-court jurisdiction for that of the Board. it
keeps ICCTA preempiion intact while limltlné.g the Board’s almlgy lo regulate these auxiliary
lrac'l’is. See Puce v. CSX Transp . Inc , 613 F.3d 1066, 1069 (11" Cir. 20!&) (“|'TThe language of
section 10501(b) plainly qonvclys Congress’s et 1o prg.cm})l all state law claims pertaining lo
the operation or construction of a side lrack.“z’; Cedarapids. Inc v. Chi, Cent & Pac RR Co,
265 I-. Supp. 2d 1005, 1013-14 (N.D. lowa 2003) (sunu:ﬁ7
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carrying out its business in a scnsible fashion....” N Y. Susquehanna & W. Ry. Corp. v. Juckson.
500 F.3d 238, 254 (3d Cir. 2007). In essence, the ICCTA preempls state action if that remedy 10
FY.G.’s claim “would have the cffect of [oreclosing or unduly restncting [the WTA?s] ability to
conducl any part of its operations or otherwise unrcasonably burdening interstute commerce ™
Barrois, 533 I 3d at 332. See also Maumee & W. R.R Corp and RMW Ventures, LLC-Petition
Jor Declaraiory Order. STB Finance Docket No. 34354, 2004 STB LEXIS 140, 2004 WL
395835, at *2 (S.T.B March 2, 2004) (same); CSX Transp . Inc., 2005 STB LEXIS 134, 2005
WL 584026 at *8 (S.T.B. 2005) (ruling that a D C. law thal prohibited transporung hazardous
material within 2.2 miles ol the U.S. Capitol without a permit was precmpted cven when enacled
for the compelling state concern of preventing terrorism). For all of these reasons. as recognized
by the Kansas Court of Appeals, the decision on where und whether an 1T crossing may exist
rests exclusively with the Board.

B. The Proposed Emporia Court Crossing Would Unrcasonably Burden Interstate
Commerce by Rendering the I'T Uscless as a Conduit for Interstate Rail “T'raffic.

1. An Emporia Conrt Crossing Damages Interstate Rail Commerce Even
with a Two-Truck IT.

Whether using an “abandonment™ or an “as applied” analysis, the Board should reject the
proposed Emporia Court crossing becausc it would “unduly restrict [the WTA’s] ability lo
conduct any part of ils operations . . . |and| unrcasonably burden[] interstale commerce.”
Barrois, 533 F.3d a1 332.

The Emporia Court crossing would cffectively end the WTA's operalions on the [T, Fiist,
this proposcd crossing would slash the I'T’s railcar capacilty Kansas law requires that 1ailcars
siay ‘“a rcasonablc distance” from a crossing when not in motion. Kan Ad Reg. 82-5-%(c)

(2013). According to indusiry guidclines, experts, and the laws of most states. a “‘rcasonable
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distance” is 250 feet from the cdge of a crossing. (Exhibit D at 39-8-22). The IT has
approximatcly 850 feet of usable space per track. (IExhibit D at 37:13-38:21). The crossing itself
would be 32 feet wide. Because the proposed Emparia Count street would approximately bisect
the IT, that would leave about 160 feet per track on cither side of the crossing for use by the IT.
The rmlcars that are interchanged over the IT are approximately 60 feet long. (Exhibit D at
40:14-18). Thus, cven with the current two-track configuration, the Emporia Courl crossing .
would reducc the IT’s storage capacity from 30 railcars 10 at most 12 (or 3 per track per side of
the crossing). (Exhibit D at 40:16-41:22). Such hmited storuge capacity would greatly hinder,
and possibly cven hall, interchange activity on the IT.

An Emporin Court crossing would also substantially slow interchange trafTic along the IT,
dramatically decreasing the number of ‘cars that could be moved from BNSF to UP tracks in
Wichita. Kansas law prevents the WTA from keeping trains in the courl-ordered crossing for
more than 10 minutes. aficr which all trains must stay 250 lcet from the crossing  Kan, Stat.
Ann. § 66-273 (2013). Not only would these restiictions slow cach inlerchange move, but the
decrcased IT capacity would increase the number ol overall moves needed to interchange these
railcars.® Appioximately 90 cars have traversed the IT per day with numerous cars coupled.
uncoupled. and recoupled on the [T during thesc interchange activilics. (Exhubit D a1 64:16-
66.11) By drastically increasing the number of required interchange moves and increasing the
uime needed for cach move, the proposed crossing would ultimaiely back up traltic onto the main
line. This rallcar back-up, combined with the railroad gymnastics nceded to comply with these
oncrous requircments, would substantially hinder tralfic on the adjoining BNSF and UP arterics

thus unrcasonably burdening inlerstate commerce.

¢ Complinnce with Wichia's ordinance which sets the time limit to 5 minues would have
a more disastrous cifect, as the number of overall moves needed to interchange would go from 2-
3.10 7-8. See Wichitn Codc § 12.04.080. see also (Exhibit D w1 67:15-68:8).
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2. Track Removal Would Further Devastate Intersiare Rail Commerce
through Wichira,

a, Removal and relocation of the north track is an unreasonuble

burden on inferstate commerce becayse it eliminates car storage
capacity on the IT.

The aforementioned burden on interstate commerce occurs il the WTA is required to
install the crossing while maintaining the current twa-track IT conliguration. As explained below,
however, because: (1) Kansas law and public safety would likely require removal of the north IT
in order (o build the proposcd Emporia Court crossing; and (2) relocation of that track 1o land
south of the current IT is unfeasible—installing the proposed crossing would likely force the
WTA to climmate the north track

Such a result would be catastrophic for the WTA and inlerstate rail commerce through
Wichita Loss of one track would cut IT capacity in half, from 12 cars 1o 6. See supra a1 16-17.
This track removal would increase the number of required interchange moves from the current 2-3
moves to 14-16. In other words, imposition of an Emporia Court crossing would likely decrease
the IT's capacily by 80% and cause a sevenfold increase in the required amount of mterchange
moves. Such a result is unsustainable for the only interchange facility in Central Wichita

b. The WIA cannot relocate the north [T because it does not own the

land immediately south of the 17

F.Y.G. has aticmpted to remedy these track-removal difficulties by proposing a southern
relocation of the north IT. F.Y.G.'s cfforl must fail. however. because the relocation is both
illegal and infeasible On Junuary 25, 2012, the Distnct Court accepted F.Y.G.’s proposal
~ordering the removal of the north truck and the laying of a new line south of the existing linc.”

This relocation, however, was not a viable option for the District Court nor is it one
available 10 the Board. F.Y.G., not the WTA, owns the properly ““south of the existing line.”

The WTA lacks any nght of way on that land Even Kansas courts lack jurisdiction to rclocate
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the IT in-the manner proposed because the Kansas legislature has deprived courts of jurisdiction

over eminent domain and condemnation proceedings.
An cminent domain proceceding is a special statutory procceding and 1s not 2
civil action covered by the code of civil procedure. The proceeding 1s
administrative rather than judicial, and its nature is thc same whether conducted
by or belore a district courl, or any judge thereof, the probate court, or its judge,

a board of county commissioners or any other official board or tribunal
authorized by the legislature to act in that capacity.

Miller v Bartle. 283 Kan. 108, 113, 150 P 3d 1282, 1286 (2007) (citations and emphasis
omitied): vee also K S A. 26-501 ef seq. (cminent domain procedure). In short, Kansas law does
not authorize a district court 1o condemn property  See K.S A. § 26-101 ef seq

Likewise, this Board may not use cminent domain lo condemn the land nceded for a
southern relocation of the IT. See, e g. Dakota. Minnesota, & Eastern R.R. v. South Dakota. 236
F Supp 2d 989, 1009, 1012 (D.S.D. 2002) (holding thai “STB approval . . . does nol carry with
it any tederal power 1o luke land 10 compleie the progect.” I Congress would have intended 10
supplant such a basic siatc power, il could have delegated its own eminent domain power or
made the preemption of slaic eminent domain law express in nature.””) Rather. the ICCTA has
been held 1o preempt eminent domain proceedings, such as here, whc;e the state aclion would
“prevent o1 unrcasonably interfere with railroad operations.” Maumee & W. R.R Corp., STB
Fin. Docketl No. 34354 (S.T.B. March 3, 2004); accord Dist. of Columbia v 109.205.5 Square
Feet of Land et al., No. Civ.A, 05-202, 2005 WL 975745. *3 (D.D.C Apr 21. 2005).

Eminent domain is possible "only when the nght of eminent domain is invoked by a
party with the power to do s0.” United States v Hardage, 58 F.3d 569, 577 (10th Cir. 1995)
Here. no party has mitiated a condemnation proceeding, nor did they (or the District Court) have
the power 10 do so under these facts  See generally Wiiehead v Allied Signal, Inc., No 98-

6305, 1998 WL 874868 (10th Cir Decc. 16, 1998) (unpublished opimon); Hardage, 58 F.3d al
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569. Thus, the Board cannot order condemnation of the southem property and relocation of the
IT to that land, no1 should it rclinquish authority 10 the District Court to do so, because the WTA
cannot be legally required 10 reconstruct the IT on property which 1t does not own.

c No evidence i the record indicates that a southern relocation of

the IT would be feasible.

. . . f 1 .
A truck relocation further merits rejection by the Board because no cvidence exists that

such relocalion is possible. Wichita Terminal Ass'n v. F.Y.G. Investmenis, Inc.. No 103,015,
2011 WL 588505, 11 (Kan Ct. App Feb. 11, 2011) (unpubtished opinion) (holding that an order
is unwarranted where compliance with that order is impossible or where no evidence supported
the [easibility of the ordered actions).

The District Court received no evidence on the ability to build track south of the existing
IT or the impaclt of such new track on IT operations, including the WTA’s ability to properly
align the I'T with BNSF and UP tracks Nor has F.Y.G provided such support for their proposal
That is because, according 10 the evidence at trial. neither the WTA nor F Y.G had previously
discussed such a possibility. Richiard Mooncy. the WTA's safety consultant, testified that he did
nol know of any study donc on relocating the north scction of the IT 1o .Y G 's property or of
any conversations between the WTA and F.Y.G. on the matter. (Exhibit D at 51:1-22). None ol
the F.Y.G. witnesses discussed relocating the I'T onto their property and neither party introduced
cvidence on the matter. Nor did F.Y G. provide any support for the feasibility of their proposal
on appeal.

Far lrom finding that a ncw southern track could be built, the District Court actually
called some of the land south of the existng IT “a low point and a virtual swamp with a creck
running through it.” While the WTA disputcs this charactenzation, 1f considered true, it calls
(nto question the feasibility of relocating the north IT as F.Y.G. will almost cerwinly propose
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I1. Installation of the Proposed Crossing Is Impossible and Would Viclate Kansas Law
Irrespective of Its Impact on Interstate Commerce,

As the previous pages illustrate. the proposed Lmporia Courl crossing would have such a
catastrophic tmpact on inlerstaie rail commerce through Wichita that it merits rejection by the
Board. Independent of that reason, however, this crossing mcrits rejection because it would
violate Kansas law and numerous crossing safety guidelines.

A. The Proposed Crossing Would Cause the WTA to Vielate Kansas Law or Cease
. Opcrations

First, the proposcd Emporia Court crossing would force the WTA to violate Kansas law
and Wichila ordinances. Kansas law prohibits railroads (rom blocking ciossings for more than
10 munutes, and Wichita's ordinance scls the time 1o 5 minutes. Sec KIS.A. § 66-273; Wichita
Code § 1204.080. As siated above, under Kansas law railcars must stay "2 rcasonable
distance™ or 250 feet Irom a crossing when not tn mouon. | they fil to do so, as would likely
occur given the number and complexity of interchange moves that the proposed crossing would
mandate, law enforcement authorities could require WTA’s represcnlatives Lo break the train
apart into several pieces within live minules afler arrival 10 allow ingress and cgress through
the crossing.

The WTA could not comply with such onerous requirements on these busy and vital
interchange tracks, cspccially when compliance (even il possible) would cause scvere
bottlenecks and delays [rom backed-up traffic on the other UP and BNSF main lines thus
hindening interstate rail traffic through Wichita The proposed crossing location is at the nerve
cenicr of WTA’s operations. The Emporia Courl crossing, with or without track removal,
would thus require the WTA 10 cut any length of train extending for more than a couple of cars
(Exinbit D at 64:20-71:1). Becausc the movement between the BNSF and UP lines through the
IT requires a scrics of shove (or push) movements that often last morc than 5 minutes (under
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Wichita law), the IT’s interchange activily would be severely jeopardized by the Emporia Court
crossing Put simply, therefore, the Cmporia Court crossing would l'ikely either shut-down the
IT or require it (o operate in violation of Kansas law. Either scenario ments rejection of the
proposed crossing by the Bourd.

B. The Emporia Court Crossing Would Also Violaic Basic Safety Guidelines of the
MUTCD.

Second, the Board should reject the proposed crossing because it violates the MUTCD.
Kansas and Wichita have adopied the MUTCD as providing the legal requirements for
constructing railroad crossings. K S A. § 8-2003 (2008); WICHITA, Ks., CopE § 11.20.020
(2009) “With the adoption of the Manual on Uniform Traffic Control Devices for Streets and
Highways by the Siate Highway Commission pursuanmt to legislalive authorization. these
regulations have the force and effect of law.” Waits v St Louis-San Francisco Ry. Co . 216
Kan. 160, 173-74 (1975) (quoting Brown v. State Highway Commission, 202 Kan. 1, 15, 444 P,
2d 882 (1968)).

The proposed Emporia Court crossing cannol comply with Kansas and Wichita law as
adopied through the MUTCD. MUTCD requires placement of the crossbuck and other crossing
warning devices 15 feel [rom the tracks. MUTCD 2009 Edition. Chapter 8 at §8B 04(11)
(http:/fmuted.fhwa dot.gov/pdfs/2009r1r2/mutcd2009rir2edition.pdl} (mandating a mmimum
15-foot distance measured perpendicular from the nearest rail). "MUTCD also prohibits the
placement of crossing protcctions 1n the middle of a public road. /d. al §8A.04 (“No sign or
signal shall be located in the center of an undivided highway...™).

The WTA could not comply with both ol these Kansas and Wichia legal 1equirements at
the proposed Emporia Court crossing. The interchange tracks are located in the 25™ Street night-

of-way. Thus, given the 15-foot requirement for the placement of warning signs under MUTCD,
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construction of a crossing at Emporia Court would forcc the WTA to place its crossing warning
devices in the middle of 25™ Street (Exhibit D a1 24: 12-28:19): See also (Exhibit H); MUTCD
at § 8B.04(11). Even the District Court that ordered the crossing recognized this mevitable
result, stating that 1t was “practically impossible” to place a crossing at Emporia Street Court
“without impeding upon the unimproved 251h Sireel, and declining “1o order the insiallation of
crossing protection that would create a hazard 10 the public by impeding inio 25th Sireet™
Nonciheless, by ordering this crossing (and by recommending it, as F.Y.G. likely will here). the
District Court violated its own requircment that the crossing not impede in any manner on the
public nght-of-way of 25" Street.

[1l.  If the Board Decides Not To Find Installativn of the Crossing Preempted, 1t Should

Choose the Temporary Crossing Location, Establish a Procedural Schedule, or
Provide Specific Instructions for the District Court.

Board piccedent is clear that a state court cannot order installation of a crossing where
the crossing would unduly nterfere with intersiate commerce. The WTA maintains that it has
presenied sulficient evadence herein for the Bourd to reject the proposed crossing because it
would unduly hanm interstate 1ail commerce. Should 1he Board [ind insulTicient evidence in the
record on this issue, the WTA requesis that the B0t-|rd institutc a procecding and cstablish a
procedural schedule for the partics to submit evidence nceded for the Bourd 1o make this
determination as it did in Lom.nu!le & Indana Railroad -- Petition for Declaratory Order. STB
Docket No. FD 35536 (Served Feb 22, 2012).

The WTA also recognizes that Bourd has, in some circumstances, found state or federal
court the proper forum 1o determine undue interference rather than a Board procecding. As
noted above, this matter has been pending in stale court for over a decade. At this poini,
resolution is far more likely to come trom Board action rather than continued stale court
litigation. Should the Board determine that stale court remains the proper forum, however, the
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"WTA requests that the Board issue specific instructions for that court to follow regarding factors

il must consider to determinc unduc interference. These factors should include the affcet of a
crossing on Lhe rail operations such as: (1) safety of operation; (2) number of car movements
required; (3) dwell time of cars on the IT; (4) dwell time of cars waiung to move (o the IT, (5)
service to customers in Wichita; and (6) nctwoik Tuidity in the Wichita arca on the WTA, BNSF
and U, These factors will guide the parties and assist them in reaching a tumely resolution of
this long-standing state courl aclion. .

If the Board decides to permit a crossing and select the crossing location uself, the
temporary crossing provides the oplimal location becausc 11 mimmizes the impact on interstate
commerce while providing a safe crossing location that complics with Kansas law,

The temporary crossing minimizes disruption 1o taffic on the IT because it is localed
ncar the end of those tracks. Thus, the temporary crossing costs the IT only 250 feet of space of
uscable track fiom the crossing instead of 500 feet with the Emporia Courl prol;osal (loss of 250
feet on both tracks). Likewise, the temporary crossing traverses only onc interchange track, thus
removing less total track from elfcciive interchanpe use Thus, placing the crossing al that
location would reduce IT capacity by only 4-5 railcars, inslead of the 18-24 lost from an Empona
Court crossing {Ixhibit D a1 42.3-20)

Morcover. the temporary crossing would be a far salcr option than F'Y G’s proposal It
would provide 2 broader sight path for automobile traffic and train workers, thus increasing
vistbility and salety for both.  (Exhibit D at 42.21-43 11). The iemporary crossing would also

avoid the nced 1o place crossing signs in 25™ Street, thus complying with the MUTCD und

promoting safer driving on that road.
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Finally, over the past 3 years, F.Y.G. has substantially improved the portion of their
properly which leads to the iemporary crossing A Google Earth image from July 2010
establishes thar vinually no paith exisied over the F.Y G. property ncar the temporary crossing
(Exhibit M) However, a February 2013 Google Earth Image establishes that overgrown grass
has been replaced with dirt roads over F.Y.G.’s properly, which are comparable to the public
25th Swreet (Exhibit K). For these reasons, the temporary crossing should be made permanent.

CONCLUSION

The Board has exclusive jurisdiction lo determine whether F.Y.G.'s demand for a
crossing 15 precmpted. The Board should not relinquish its junisdiction to the District Court, nor
should 1t appiove of the removal and relocation of track to atlow for the installation of a

permanent railroad crossing based on the undue harm that such a crossing would cause to
intersiatc commerce. I the Board finds a crossing necessary. the WTA proposcs that the
currcnt temporary crossing that has been made available for F.Y.G. 10 usc for morc than five
(5) years be made permanent. In the aliernative. the Board should cither establish a procedural
schedule for recciving evidence to resolve the issue of undue nterference or provide specific
instruction 10 the District Court for addressing this issue.
Dated: October 3. 2013 Respect(ully submitted,
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Modificd Opinion
No 107,666
IN THE COURT OF APPEALS OF THE STATE OF KANSAS
WICHITA TERMINAL ASSOCIATION, BURLINGTON NOR'IHERN & SANTA Fii RAILWAY
COMPANY, and UNION PACIFIC RAILROAD COMPANY,
Appellants,
V.
F.Y G INVESTMENTS, INC., and TREA1CO, INC ,

Appellees.

SYLLABUS BY THE COURT

The Supremacy Clause of Aiticle VI of the United States Constitution, which

establishes the doctrine of fedeial preemption, invalidates state laws that inteifere with, or

arc contrary lo, federal law.,

Because fedeial preemption mvolves an interpretation of law, appellaie courts

have an unlimited standamd of review.,

Federal precemption 1s ultimately a question of congressional intent. Express
precmption oceurs when Congress makes its intent known through explicit statutory
language Implicd preemption occurs when Congress does not expressly preempt state

law, but its intent to do so can be nferred from a statutory or regulatory scheme.

- 1 : EXHIBIT
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The Interstate Commerce Commussion Termination Act {ICCTA), 49 USC
10101 et seq. (2006), created the Surface Transporiation Board to regulate rail
transportation 1n the United States 49 U.S.C. § 10501 (a)(1) (2006).

Congress has granted the Surface Tiansportation Board exclusive jurisdiction over
the construction, acquisition, operation. abandonment, or discontinuance of railroad
tracks and facilities Furthermore, Congress has expressly stated that the iemedics with
respect to regulation of rail transportation set forth in the ICCTA mc exclusive and

preempt other remedies provided-under federal or state law 49 U.S.C. § 10501(b).

The ICCTA preempts all state or locul laws that may 1easonably be saud to have

the effect ol managing or goveining the opeiations of a rail canict.

States and municipalitics may continue to exercise tradilional police powets Lo
protect public health and safety so long as the applicauon of such laws or regulations has

only a icmote o1 mcidental cffeet on rail transportation.

The Swiface Transportation Board has exclusive jurisdiction over the question of
whether a rail cartier should be 1equired to remove existing railroad tiack and construct a
new track 1n order to install a permanent ratlhoad cirossing al a specific location. It 1s also
within the exclusive junsdiction of the Surlace Transportation Board to determune
whether requiting the construction of a permanent 1a1lioad crossing at a specific location

unteasonably burdens o1 interfeies with interstate commerce




Appeal from Sedgwick District Court; JOSEPH BRIBH:SCA,jndge Onginal opinion filed Mny 31,
2013. Modsificd opiunion filed July 2, 2013 Affirmed in part, vacated in part, and remanded with

direclions

Jeffrev R, King, of Lathrop & Gage LLP, of Overland Park, and K Paul! Day and Doug

Dalgehish, of the same {irm, of Kansas City, Missour, for appellants

James D Oliver, of Foulston Siefkin LLP, of Overland Park, and Wpatr A, Hoch, of the same

firm, of Wichita, for appellces

Before PIERRON, P.J., BRUNS and POWELL, JJ.

BRUNS, J : This 1s the third appeal in a dispute over aceess to real propeity The
Wichita Terminal Association, Burlington Northern & Santa Fe Railway Company, and
Union Pacific Railioad (collectively WTA) own and operate railroad tracks in Wichita
I'-'.\;.G Investments, Inc., and Treatco, Inc {collectively FYG) own real property adjacent
lo the WTA's tacks. [n 2008, the WTA was ordered to provide access—by way of a

permanent rtilroad crossing—i{rom a public sireet 1o FYG's 1eal property.

In the present appeal, although the WTA docs not dispute the district court's
authotity lo require 1t to insiall a permanent 11hoad ciossing to provide access to FYG's
poperty, it contends that federal law preempts state courts fiom requiring interstate 1ail
carriers to remove or reconstruct existing tracks in ordet to install a permanent railroad
crossing. Specificully, the WTA argucs that provisions of the Interstate Commeree
Commission Termination Act (ICCTA), 49 U.S C. 10101 er seg (2006), preempicd the
remedies ordered by the district court in a journal entry filed on January 25, 2012,
Because we find that {ederal precmption is applicable 1o some of the remcdies ordered by

the disirict court, we aflirm 1n part, vacatc in pat, and remand with dircctions.




FACTS

Wichita City Ordinance No. 5436—which was cnacied in 1916—grants the WTA
the nght to construct, operate, and maintain ralroad wacks along 25th Street in Wichita,
Putsuant to the ordinance, the WTA conlinues to own and operate two scis of parallel
railroad tracks that run within a 30-foot right-ol-way located south of 25th Street.
Burlington Northern & Santa Fe and Union Pacific usc the uacks s an interchange to
move 1ail traffic'between their rail lines In addition, they temporarily stoic railcars on the

iracks Lo facilitate the interchange of rai1l waffic.

In 1996, FYG purchased appioximately 27 acres of undeveloped land chrectly 1o
the south of the WTA's raihoad tracks. Aller the WTA began reparring its railroad tiacks
in September 2002, FYG claimed that the WTA was a wrespasser. Thereafier, on
November 6, 2002, the WTA initiated this action, seeking to enjoin FYG from interfering
with its right te maintain the railroad tracks. In response, FYG filed a countercliim
requesting an easement 1o allow vehicles to cross the WTA's tracks 1n order 1o access its

propeity from 25th Strect.

The distiict court granted summary judgment in favor of the WTA on January 7,
2004, finding that FYG had no legal right to ingress and cgicss across the WTA's 1ailroad
right-of-way The district court also found that the city ordinance gave the WTA the right
to construct, operate, and maintain railroad tracks along 25th Strect On appeal, a panel of
this court 1eversed the district court's ruling and remanded the case 1o the district court "o
determine 1f an injunction to provide ingiess and cgress [was] appropriate.” See Wichia
Termunal Association v. F.Y G. Investmentis, Inc., No. 92,132, 2005 WL 824042, *4 (Kan
App. 2005) (unpublished opinion) (Wichita Ternunal Association ).




On February 20, 2007, the district court held an evidentiary hearing on remand.
After hearing the testimony of several witnesses, the district court announced its decision
on the record. The district court found that 25th Street—although undcveloped—ts a
public street and that the city ordinance required the WTA 1o provide ingress and egress
over its railroad tracks to FYG's real property. In addition, the distict comt announced
that 1t was entering 8 mandatoty injunction requiring the WTA to construct and install a
permancent raiiroad crossing and, in the interim, to keep a tcmporary ciossing open to
provide access to FYG's land adjacent to the railroad tracks Following the hearing, the
district court filed a minute order and directed FY G's atorney to prepare a journal entry.

Because the parties could not agree on the terms of the journal entry, onc was not

filed unul August 1, 2008 In the journal entry, the district court ordered the WTA 1o.

“"consiruct and install. witlun 90 days after |[FYG's] presentauon o [the WTA] of sealed
engmeenng drawings ., (1) a permanent railroad crossing at least 32 feet i width at the
point where the centerhine of the dedicated Emporta Court street intersects with the
rarlroad tracks, and (i) permanent railread crossing protection in compliance with

Federal Rumlroad Adminisiration requirements.”

No appcal was filed from this journal entry, and it became a final order of the

district court.

On December 18, 2008, FYG presented the WTA wuth a sct of engineering
drawings approved by the City of Wichita for the construction of a permanent railroad
crossing at Empoiia Courl. Under the terms of the journal entry, the WTA was obligated
lo compicte a permanent ratlroad crossing at Emporia Cowt by March 22, 2009 Because
work on the prgject had not commenced as of Apnil 2, 2009, FYG filed a molion for
ordei to appear and show causc. The motion requested that the court hold the WTA in
contempt for failing to begin work on the Emporia Couri ciossing and foi failing 10 keep

the temporary crossing open as 1cquired by the journal entry filed on August 1, 2008.
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In response, the WTA moved for relief from judgment under K.S.A 60-260(b). In
the motion, the WTA argucd that the mnstallation of a permanent 1ailroad crossing at the
Emporia Court location would be impractical, 1f not impossible, because the placement ol
crossing protection devices would impede the public right-of-way on 25th Street and
would violatc the Manual on Uniform Traffic Control Devices (MUTCD). Morcover, in
its responsc to FYG's contempt motion, the WTA also arguced that the Surlace
Transpottation Board (STB) had express or implied jurisdiction to review the matier
under the ICCTA because a railroad crossing at Empona Court would have a substantial

impact on inlerstate commerce

On June 9, 2009, a dilferent district judge conducted an cvidentiary hearing to
consider both FYG's contempt motion and the WTA's K.S.A. 60-260(b) motion. At the
hearing, the judge questioned an employee of Burlington Northern & Santa Fe 1egarding
whether the WTA could construct the Emporia Court crossing in compliance with the
MUTCD if it icmoved the north track to allow morc room for the placement of crossing
protection devices. The judge aiso questioned the cmployee regaiding whether the WTA

could mstall an underpass or overpass at Emporia Court.

At the conclusion of the hearing, the district court granted the WTA's K.S.A. 60-
260(b) motion and denied FYG's contempt mouon Specifically, the district court found
that "the installation of traffic protection for a crossing over two tracks at Emporia Court
is practically impossible . . . without impeding tiaffic on the unimproved 25th Street.”
Hence, the district court concluded that the WTA had shown good cause for failing 1o
timely construct and install a permanent crossing at Emporia Court. The disirict court,
however, rejected the WTA's suggestion that the peimanent crossing be placed at the
location of the temporary ciossing because no appeal was laken ftom the journal cniry
filed on August 1, 2008




In a journal entry entered on July 20, 2009, the district court ordered the WTA,

"to construct and install (1) a perimanent rmitroad crossing at least 32 feet in wadth at the
point where the centerhing of the dedicmed Emporia Counl Street intersects the raijroad
tracks, and (u) permanent railroad crossing protection 1 compliance with all federal,
siate, and local luws, regulacons, and ordinances. This crossing shall not impede in any
manner n the publie nght-of-way of 25th Street. [The WTA] must remeve the north
track in the area of the clossing il that 1s the only means to construct the crassing and
crossing protection without impeding 25th Sireet . . [The WTA] must construct the
crossing and crossing protcction within 90 days afier the entry of [ this] Journal Entry . ..

All other provisions of the Augusi 1, 2008 Journal Entry . wall remain in effect.”

On the same day the journal entry was filed, the WTA filed an objection to the
proposcd journal entry, arguing that it contained inaccurale stalements and failed 10
remedy the problems with the August 2008 journal entry Fuither, the WTA argued that
the district court exceeded its jurisdiction and author:ly because the removal of railroad
tracks falls under the exclusive junsdiction of the ICCTA The WTA also argucd that
becausc of 1ts substanual impact on interstate commerce, the ICCTA imphedly
precmpted an order 1cquiring removal of the north ttack In addition, the WTA argucd
that even if the north track were removed, compliance with the MUTCD was not possiblc
without placing crossing protection devices that would impede 25th Street. The WTA
also requested that the action be stayed so that it could "pursue appropriate authorizations
from the STB beforc proceeding any further wath any propused scenario that would
requuc interference with the existing tacks.” It appeass [rom a 1eview of 1the record that

the court never ruled upon the objection or the request for stay

In the second appeal, a pancl of this court affirmed the distiict court's granting of
the WTA's K.S.A. 60-260(b) motion "based on the impossibility of the remedy ordered”

in the journal entry filed on August 1, 2008 Burt the pancl reversed that portion of the
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district court's ruling in which 1t "sua sponte required a remedy [of removal of a ramlroad
track] that was ncither proposcd by the partics nor supported by the evidence."
Accordingly, the case was again remanded to the district court to "give both partics a
limited time period in which to proposc and addigss the opuons for viably implementing
the injunction in compliance with the MUTCD, including but not limited to removal of
the notth track at Emporia Court and/or any other legally comphant ciossing " Although
the panel menuoned the issue of federal preemption, it did not reach the issue 1n 1ts
opinion Wiclhua Terminal Assocranion v. F.Y.G. Investments, Inc., No. 103,015, 2011
\WL 588505, at *11 (Kan. App. 2011) (unpublished opinion) (Wichita Termnal

Association 1)

lFollowing the second remand, the original districl judge held an evidentiary
hearing. Following the hearing, the district court entered a journal entry filed on January
25, 2012, finding that “the most viable option for providing access 1o F.Y.G 's 1cal
poperty is removal of the north track coupled with the laying of a new Irack south of the
existing tracks.” Morcover, the district court found “that removal of the north track would
allow the Emporia Court location 1o be built in comphance with the MUTCD." Based on
these findings, the district court ordered that the WTA must "complete construction of the
permanent crossing [at Emporia Court] by Apnil 1. 2012." In the interim, the distnct court
required the WTA to "kcep open the temporary timber crossing at the northwest corner of
F.Y.G.'s propeity .. 1o provide ingress and cgress fiom 25th Street 1o FY.G's

property.” Once aguin, the 1ssuc of federal precemption was not decided.

Subsequently, the WTA filed a timely nouce of appeal.




ANALYSIS

Contentions of the Parties .

In the present appeal, the WTA contends that the ICCTA preempted the remedics
ordered by the district court on January 25, 2012 Specifically, the WTA argues that the
ICCTA places the construction and removal of 1a1lroad t1ack under the exclusive
Jurisdiction the STB. Moreover, the WTA contends that the remedics imposed by the
district court unreasonably burden interstate commerce. The WTA, however, does not
challenge the district court's jurisdiction to require it to provide access 1o FYG's real

property from the adjacent public street

In 1esponse, FYG makes three arguments. First, FYG contends that the WTA did
not timely iaise federal preemption as a defense. Sccond, FYG mgues that even if the
issue of federal picemption was iaised in a timely manner, 1t is not a justification for the
WTA to deny FYG's previously determined 1ight of aceess to a pubhe sireet. Third, FYG
contends that the district court's order was reasonable because the Emporia Court location
is the most viable option for a pcrmanent railroad crossing and that the crossing can be

constructed in compliance with the MUTCD.

Federal Preempuion of State Law

The Supremacy Clausc of Article VI of the United States Conslitution cstablishes

the doctiine of fedeial precmption:

“This Consutution and the Laws of the United States which shall be made in Pursuance

thereof, .. shall be the supreme law of the Land, and the Judges 1n every State shall be




bound thereby, any Thing in the Constiuuion or Laws of arly State 10 the Contrary
notwithstanding " U.S. Const art, Vi, cl 2

"Simply put, the Supremacy Clausc invalidates state laws that interfeie wath, o1

arc contrary lo, federal law." Board of Miami County Comm'rs v. Kanza Rail-Trails

Conservancy, Inc., 292 Kan 285, 294,255 P.3d 1186 (2011) In determining whether

federal preemption is applicable 1n a given case, we must look 1o "the language of the
P P PP ] Buag

pre-emption siatute and the 'statutory framework' surrounding it." Medtronic, lnc. v.
Lohr, 518 U.S 470, 485-86, 116 S Ct, 2240, 135 L. Ed 2d 700 (1996). Accordingly,
becausce federal picemption invelves an interpretation of taw, our review is unlhimuied. See
Zimmerman v, Board of Wabaunsee County Comm’rs, 289 Kan. 926, 974-75, 218 P.3d
400 (2009); see also Northern Natural Gas Co v. ONEOK Field Services Co.. 296 Kan,
906, Syl. 4 18, 296 P.3d 1106 (2013)

The Kansas Supreme Court has 1dennified several categories and subcatcgonies of

federal preemption:

"Broadly speaking, a preemption analysis divides into two principal categorics,
express and implied preemption. Imphed preemption is further divided into two
analytical subcategories (ield preemption and conlhicl preemption Then, yet a tlird
strutn of analytical subcategones is used when examining claims of conflict preemption:
per se conflict and obstacle preemption [Ciations omitted ] Even though it 15 analytically
helpful to consider the relationship of these categories, it must be remembered that these
analytical categorics arce not 'rigidly distinct ' English, 496 U S, a1 79 n 5 For example,
'lield pre-cmption may be understood as a species of conflict pre-cinpuion® A stale law
that falls withm a pre-cmpied field conflicts with Congress’ intent (either express or
plainly implied) to exclude state regulanon.’ English, 496 U.S al 79 n.5." Board of Miam
County Comm'rs, 292 Kan at 294-95

Express preemplion 1s applicable "when Congress makes its intent known through

explicit statutory language." 292 Kan at 295 (citing Lnglish, 496 U.S. a1 79). On the
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other hand, imphed precemption 1s applicable "when Congicss does not expressly preempl
state law, but its intent 1o do so can be inferred from a statutory or regulatory scheme.”
292 Kan at 296 (ciung English, 496 U.S at 79) Thus, lederal preemption is ultimately a
question of congressional intent Sce Cipollone v Liggeit Group, Inc., 505 U.S. 504, 516,
112 S. Ct. 2608, 120 L. Ed 2d 407 (1992).

[n the present appeal, the WTA argucs both expiess and implied preemplion.
Although the WTA asscris that the ICCTA cxpressly piecempts state law regarding the
removal and reconstruction of railroad tracks, it concedes that federal law doces not
expressly preempt the resolution of railroad crossing disputes by staic courts
Nevertheless, it argues the congressional intent 1o preempt staic courts fiom enlering
orders that would place an unrcasonable burden on inteistate commerce can be inferred

from the language of the ICCTA

Intersiate Commerce Commission Termination Act

Congress cnacted the ICCTA in 1995 The ICCTA abolished the Interstate
Commeice Commission (ICC) and created the STB to regulate vl transportation n the
United States. 49 U.S.C. § lOéOl(u)(I) (2006). Prior to the adoption of the ICCTA, there
was confusion regarding the roles of federal and state governments to regulate railroads.
Hence, the ICCTA was enacted "to reflect the direct and complete preemption of state
economic regulation of railroads." H.R. Rep. 104-31 I, a195-96 (1995).

The ICCTA provides that the jurisdiction of the STB over:

(1) transportation by ral carners, and the remedics provided in this part with
respect o rales, classifications, rules (including car service, interchnnge, and other

operating rules), practices, routes, services, and facilines of’ such catrniers, and




(2) the construction, acquisition, operation, abandonment, or discontinuance of
spur, indusual, team, switching, or sile tracks, or facilitics, cven il the tracks arc located,
or intended to be localed, enurely in one State, 15 exclusive.” (Emphasis added.) 49
U S.C. § 10501(b).

Furthermore, the ICCTA contains an express prcemption provision, which states:

"Excepl as otherwise provided n this part, the remedies proveded under this part with
respect 1o regulation of rail iransportation are excliusive and preempi (he remedics
provided under Federal or State law " (Emphasis added.) 49 U S C. § 10501(b)

Accordingly, "congressional intent 1s clear, and the preemption of 1l activity 15 a
valid ¢xeicise of congressional power under the Commerce Clause." City of Auburn v
U.S. Government, 154 F.3d 1025, 1031 (9th Cir. 1998). "If a railroad linc falls within [the
ICCTA's] junischiction, the STB's authornity over abandonment is both exclusive and
plenary.” Ratlroad Ventures, Inc v. Surfuce Transp. Bd , 299 F.3d 523, 530 (6th Cir.
2002) In other words, "Congress has delegated to the [STB] exclusive jurisdiction 10
regulate ‘tiansportation by rail carticers' and 'the construction, acquisition, opcrut-ion,
abandonment, or discontinuance’ of rail facihues . with the instruction that the agency
‘ensurc the development and continuation of a sound rail transportation system' {citation
omitted]." City of South Bend, IN v. Surface Transp. Bd., 566 F.3d 1166, 1168 (D C. Cir.
2009).

In Emerson v Kansas City Southern Ry. Co.. 503 F.3d 1126, 1130 (10th Cur.
2007}, the United States Coutt of Appeals for the Tenth Circunt stated:

[T]he courts have found two broad categones of state and local actions 1o be preempted
regardless of the context or 1alionale lor the action. The first 1s any lorm of state or local

permitiing or preclearance that, by its nalure, could be used to deny n railroad the abiliy

to conduci some part of 1ls operations or 1o proceed with activities that the Board has

authonized.
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™Second, there cun be no state or local regulation of matters directly regulated by
the Board—such as the construction, operation, and abandonment of rail lines (see 49
USC §§ 10901-10907), ratlroad mergers, line acquisiuons; and other forms off
consolidation (ser 49 U S.C §§ 11321-11328); and railroad rates and service (see 49
U.S.C. §§ 10501(b), 10701-10747, 11101-11124),"

Morcover. the Kansas Supreme Court has recognized that "there are arcas related
to railroads and the possession and use of 1ailroad right-of-way where Congicss expressly

prcempts state law," noting

“[T]he federal regulation of railroads . . . 18 both pervasive and comprchensive See, e g..
Chicagn & NIV Tr. Co v Kalo Brick & Tile Co.,450U S 311, 318,101 S C1. 1124, 67
L LCd 24 258 (1981) Numcrous court decisions recognize that Congress has exercised
preemptive, 1 not exclusive, power to regulate the railroads Sce, e g . Norfolk & Western
R. Co v Tran Dispatchers, 499 U S 117,128, 1118 Ci1. 1156, 113 L. Ed 2d 95 (1991}
(Congress' intent to exempt railroads from antitrust laws and all other laws, including
state and municipal laws, was ‘clear, broad and unqualified’), Cluecage & N.IV Tr Co.,
450 US at 320 (ICC's [now STI3's| abandonment authority 1s ‘plenary’ and 'exclustve’);
Muxsount Pacific R R. Co v Stroud, 267 U S 404, 408, 45 S, Ci. 243, 69 L Ed. 683

(1925) (Congicss’ acls concerning interstate conmerce ate 'supreme und exclusive”).

“In addinon, through other legislation, Congress has exercised federal authority
over ratlroad rights-of-way when possessed for railway purposes For example, the STB
preemption siatute provides that the STB's junsdiction over 'the construction, acquisition,
operation, abandonment, or disconunuance of spur, industral, team, switching, or side
irncks, o1 facihtics .. 1s exclusive.' 49 U S C § 10501(b) (2010). This provision
conlinues with an cxpress statement of precmption® ‘[Tlhe remedies provided under this
part with respect to regulation of ra1l uansportation are exclusive and preempt the
remedies provided under Federal or State law * 49 U.S.C. § 10501(b) " Board of Aliam
County Comm’rs, 292 Kan. a1 295-98.
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As such, it is apparent “that a state or local law that permits a non-federal entity 1o
restrict or prohibit the operntions of a rail carnier 15 preempied under the ICCTA." Norfolk
Southern Ry Co v City of Alexandria, 608 F 3d 150, 158 (4th Cir. 2010). But states and
municipalitics "may excicisc traditional police poweis . . . to the extent that the
1cgulations protect public health and safety, are scttled and defined, can be obeyed with
reasonable certainty, entail no extended or open-ended delays, and can be approved (or
rejected) without the exercise of discrclion on subjective questions.” Green Mouniain
R.R Corp. v Vermont, 404 F.3d 638, 643 (2d Cir. 2005). Therefoic, the ICCTA
"preempts all state laws that may reasonably be said (o have the effect of managing or
governing rail transpoitation, while permitting the conunucd application of laws having a
more remole or incidental cffect on rail tiansportation.” Adyian & Blissfield R Co v
Village of Bhissfield, 550 F 3d 533, 539 (6th Cir. 2008)

Application of ICCTA

FYG argues that the WTA waived 11s right 1o assert federal preemption as a
defense Bascd on our teview of the record, however, we find that the WTA timely
asscricd that the STB has exclusive juisdiction over the icmovat of railioad wrack. As
noted in Wichita Terminal Association 11, it was the district judge handling the hearing
held on June 9, 2009, who sua sponte raised the possibility of removing the north milioad
track to accommodate the construction of a crossing at Emporia Court. As such, the pancl
in Wichita Terminal Association 11 found that “the district court abused 1ts discretion m
ordering removal of the track” and it reversed "that portion of the [July 20, 2009] order in
which the district court sua sponte ordered a remedy that was neither proposed by the

partics nor supporicd by the cvidence . . . ." 2011 WL 588505, at *6, 11

A review of the record reveals that counsel for the WTA immediately questioned
the district court’s authority to order the removal of raiiroad track when the judge fuist

raised (lns 1ssuc at the hearing on Junc 9, 2009 In addition, the WTA filed an objcction lo
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the proposed journal entry following the hearing on the grounds that the district court
excceded its junisdiction and authority because the removal of railroad tracks falls under
the exclusive jurisdiction of the STB as set foith in the ICCTA. Furtheimore, the WTA
cxpressly presented the 1ssuc of STB juiisdiction to a panel of this court in Wichita
Terminal Association {l. In parucular, the WTA argucd in the sccond appcal that the
remedy ordered by the distnict court was "preempied by the ICCTA because 1t forces
abandonment of the track and resulis in an unrcasonable burden on interstate commeice.”
2011 WL 588505, a1 *6. Although the panel in Wichita Terminal Association I did not
reach the issue, we conclude that the WTA timely asscrted and thercfore preserved the

issuc of federal preemption.

As indicated above, the ICCTA cxpressly grants exclusive juisdiction 10 the STB
over "the construction, acquisition, operation, abandonment, or discontinuance” of
rarlroad tracks 49 U S.C. § 10501(b)(2). Likewise, 49 U S C § 10903(d) (2006) requircs

- the approval of the STB before an inteistate rail carnier can be lawlully abandoned. "In
general, this abandonment licensing requirement applics to all carner lines, including
both 'main’ hines and 'branch' hnes . . . ." Joseph R Fox—Pention for Declaratory Order,
2009 WL 1383503, at *2 (S.T B. 2009). Fuithermore. cven a railroad uack "excepled
under 49 U.S.C. 10906 fiom the need 1o obtain Board authority for the construction,
abandonment, o1 opeiation, is nevertheless subject to the Board's junisdiction and 1s not
subject 10 state o1 local regulation " 2009 WL 1383503, aL *3, scc also Unuted Transp.
Union v. Surfuce Transp Bd , 183 F.3d 606, 612 (7th Cir. 1999).

In Port Cuy Properties v. Union Pacific R Co , 518 F.3d 1186, 1188 (10th Cir.
2008), the Tenth Circuit noted that 49 U S.C § 10906 provides that "the STB has no
authority over the regulation of spur and industial tracks as opposed to main railvoud
lines." But "[t]hat authority 1s lefi entirely to rmlioad management who may contract
services as they sce fit " 518 F.3d a1 1189 "In sum, Congress granted exclusive

jurisdiction to the STB over the construction, operation, and abandonment of spur or
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industrial Lines, theicby precluding state regulation” and "then withdrew regulation of
such lines from the STB Icaving their management solely to the respective 1aihoads " 518
F 3d at 1189.

In Umon Pacific Ratlroad Company—Judgment with Order, 2001 WL 1396718
(S8.T B 2001), the STB held that a city could nol require a 1ail cartier to remove uacks
without filing an apphcanon [o1 adverse abandonment. In redching this holding, the STB
noted that "[t]he buard and the courts have consistently held that such local regulation [of
railroad carriers] 1s precluded.” 2001 WL 1396718, at *3 (citing New Orleans Ternunal
Company v Spencer, 366 " 2d 160, 163-64 [(5th Cir. 1966]) (an ordinance requiring the
rcmoval of railroad crossings was unenfoiceable); Cuy of Des Moines, lowa v. Chicago
& N.W Ry. Co., 264 F.2d 454, 457-60 (8th Cir. 1959) (city could not oust a 1ail carricr

from using strects without abandonment authority)

Although it 1s unfortunate that this action must be further delayed, we are
obligated to conclude as a matter of law that the STB has exclusive juiisdiction over the
question of whether the WTA should be required 10 1icmove the north track and 10
construct a new track south of the existing tracks “Accordingly, we vacale those portions
of the journal entry filed on January 25, 2012, which purport 10 1equire the "removal of
the north track coupled with the laying of a new track south of the existing iracks " We
also conclude that it is within the exclusive jurisdiction of the STB to detetnuine whether
constructing a permanent railroad crossing at Empona Court 1s impossible or would
unrcasonably burden inteistate commerce—ceven with the relocation ol notth track—as

the WTA contends.

Under the ICCTA, a a1l carrier or a third paity may file a peution secking a
declaration of abandonment of a ralroad track. Sec Modern Handerafi, Inc , 363 I.C.C.
969, 971 (1981) (adjacent landowner has standing to bring adveise abandonment action).

During oral argument, counscl for the WTA represented that his client was willing to file
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an application with the STB for determination of the issues within its jurisdiction.
Because the WTA has been under an order to provide access to FYG's 1cal property by
installing a pcrmanent railroad crossing at Emporia Court for several years, we behieve it
is appropriate for the WTA to imiate an action before the STB 1o obtain a determination
of those questions within the STB's jurisdiction. Of course, if FYG would prefer to

commence an adverse abandonment action in the STB, 1t may do so.

"In the case of an 'adverse’ abandonment pioceeding—one brought by a party other than
the cairier whose operating authority 15 ot issue—{a] finding that the public convenience
and necessity do not require . vperntion of the track by the carrier 1n question removes
[the STI3's] exclusive and plenary jurisdiction us a regulatory obstacle o abandonment,
thercby enabling the parties to undertake other legal remedies . . Where no overriding
federal interest exists, [the STB] will not allow [its] jurisdiciion 10 be used to shicld a
carrier from the legitimate processes of state law |Citauon omnted. " CSX Corporanon
and CSX Transportation, Inc —Adverse Abandonment Application, 2002 WL 127074, at
*4 (ST I3. 2002).

Thus, the STB may imposc appropriate icmedies and/or decide 1f "iemoval of [its]

jurisdiction as a shicld against state law 1s 1n the public interest.” 2002 WL 127074, at *4

Finally, we have no reason 10 dispute the district count's conclusion that "the most
viable option for providing access to F.Y.G.'s rcal property is removal of the noith tiack
coupled with the laying of a new track south of the exisung tracks " Moicover, we have
no rcason lo dispute the district court's conclusion "that removal of the north irack would
allow the Emporia Court location to be butlt in comphance with the MUTCD." Bascd on
our review of the record, we find that substantial cvidence supported both of these
conclusions. To enforce such a remedy, howcver, the STB must either relinquish its
jurisdiction to the distiicl court or appiove of the removal and reconstruction of track to

allow for the installation of a permancnt railroad crossing at Empona Court.
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CONCLUSION

Accordingly, we remand this case 1o the district court and direct it to enler an
order requiring the WTA to file an application with the STB to resolve any 1ssues
concerming the STB's jurisdiction no later than 60 days lollowing the 1ssuance of a
mandate from this court. Until thc STB has compleied 11s 1evicw, the district court shall
retain jurisdiction to enforce its order requiring the WTA 1o keep open a temporary

crossing over its 1ailroad tracks in order o provide reasonable access from 25th Street to

FYG's real property.

Affirmed in part, vacated in part, and remanded with dirccuons.
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IN THE EIGUTEENTL JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY. KANSAS 203 A6 2

CIVIL DEPARTMENT P 3us
R IERST o
WICIHITA TERMINAL ASSOCIATION, nRL "ns",?r' 7
BURLINGTON NORTHERN & SANTA F SRR Y

RAILWAY COMPANY and UNION PACIFIC
RAILROAD COMPANY,

PlainulTs,
v Casc No. 02 C 3688
F.Y.G. INVESTMENTS, INC.,, and TREATCO, INC,,

Defendants.

COPY

Pursuant o K.S.A Chapter 60
ORDER ON THIRD REMAND

Defendant I Y G. Invesiments, Inc. secks enforcement of s night of access 1o 25th
Sucet in Wichita from its 26-acre property just cast of the intersection with North Broadway
Access is blocked by two side, railroad tracks owned and operated by the Wichita Terminal
Association, Burlinglon Northern Santa Fe Railway Company, and Union Pacific Railway
Company (logether, the “WTA™).

On July 2, 2013 the Kansas Court of Appeals entered its Modified Opinion on the
thud appeal of thus case. Afier the second appeal, ihis cowt had heard evidence and entered
1ts judgment on Junuary 25, 2012, F.Y G.'s nght of access hud been previously established
by final judgment, ordering the crossing Lo be provided at the plaited location of Emporia
Couri Sueet, and on remand ufter the second appeal, the court was direcied 10 consider ugain

whether the crossing should be alTorded at the Emporia Court location  Alter hearing the

EXHIBIT

—
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cvidence ilus court determuned that the alternate locauon proposed by the Railioads was not
viable and that: “the most viablc option for providing access 1o F Y G's real pioperty is
removal of the north track coupled with the laying of a new track south of the existing
tracks " This Court further concluded “that remmoval of the north track would allow the
Emporia Court locatuon 10 be built in compliance with the MUTCD.” On the third
appeal, the Court of Appeals found that the court’s conclusions were supporied by
substantial cvidence, and aflirmed the judgment in part. Memorandum Opimion, p. 17 The
Court of Appeals fwther ‘concluded that “[(Jo enforce such a remedy, however, the ST
must either relinquish its jurisdiction to the district courl or approve of the removal and
reconstruction of track o allow [o1 the installation of a permancnt railroad crossing at
Emporia Courl.” /d

The Court of Appeals [elt it was “obligaled Lo conclude as a maltier of law that the
STB has exclusive junsdiction over the question of whether the WTA should be required
to remove the north track and o construct a new track south of the existing uacks.” The
Court of Appeals therelore vacated *those portions of the journal entry filed on January
25, 2012, which purport to require the ‘removal of the north track coupled wath the laying
ol a new track south of the existing wacks '™ Memorandum Opmnion, p. 16. The Court of
Appcals further found that the Surface Transporiation Board has jurisdiction 1o determine
that construction of a crossing at Emporia Court *“1s impossible or would unicasonably
burden interstaic commetce—even with the relocation ol north track—as the WTA
contends

Accordingly, this court’s judgmchl of January 25, 2012, 1s allirmed except with
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respect to the remedy ordercd in Paragraph 4, and this Court hereby complic-s with the
mandate of the Court of Appeals by cntering its Order as follows:

WTA is hereby required and directed 1o file an application with the STB lo resolve
any issucs concerning the STB's jurisdiction no later than October 4, 2013, Until the STB
has completed its review, this court shall retain jurisdiction 10 enforce its order requiring
the WTA to keep open a lemporary crossing over its railroad tracks in order to provide
reasonable access from 25th Street to FYG's rea) property.

Each of the parties is direcied to file with this court, on or before January 15,
March 15, June 15, and September 15 of cach year until the STB proceeding (including

any judicial review thercof) is completed, a report on the status of the STB proceedings.

IT 1S SO ORDERED.
'JOSEPH BRIBIESCA
Hon. Joseph Bribiesca

Approved by:

LATHROP & GAGE LLP

2345 Grand Boulevard, Suile 2200
Kansas City, MO 64108-2618
Phone: (816) 292-2000

Fax: (816) 292-2001

W< TS 5

' K. Paul Day, #16964
Attorneys for the WTA




FOULSTON SIEFKIN LLP

1551 N Waterfront Parkway, Ste. 100
Wichita, Kansas 67206

316.267 6371 phone

316267 6345 fax

. By UMK A-tkef—
WyaulA Hoch, #11747
Atrorneys for Defendants
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IN THE EIGHTEENTH JUDICIAL DISTRICT COURT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

WICHTTA TERMINAL ASSOCIATION,

BURLTNGTON NORTHERN & SANTA FE

RATLWAY COMPANY and UNION

PACTFIC RAILROAD COMPANY,
Plaintaills,

vs. Case No. 02 CV 3688

FYG INVESTMENTS, INC. and

TREATCO, INC.,

)
)
)
)
}
)
)
)
)
)
Defendants. )
)

TRANSCRIPT OF BENCH TRIAL

Proceedings had and entered of record before Lthe
Honorable Joseph Bribiesca, Judge of Division 22 of the
18cth Judicial District, Sedgwick County, Kansas, at
Wichita, Kansas on November 21, 2011.

APPEARANCES:

The Plaintif{fs, Wichita Terminal Association,
Burlingcon Northern & Santa Fe Railway Company and Union
Pacific Railroad Company, appeared by and cthrough iLs
attorneys, Mr. K. Paul Day and Mr, Jeffrey R. King, of
Lathrop & Gage, LLP, 2345 Grand Boulevard, Suite 2200,
Kansas Cicy, Missouri 64108-2618B.

The Defendant, FYG InvestmenLs, Inc. and
TreactCo, Inc., appearcd by and through its allorney, Mr.
Wyact lloch, of Foulston Siefkin, LLP, 1551 N. Wacerfront

Parkway, Suite 100, Wichata, Kansas 678206-4466.

EXHIBIT
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struck by the -- the car, or if a car man 1s on --
riding on tLhe side of the car, which in this area they
would be.

So WTA or BNSF employees actually hang on the side of
these cars as they move across the intorchange?

Yes.

And one of Lhe reasons for that clearance issue is to
protect the trainmen from hitting the sign --

Yes.

-~ on a moving train, correct?

Yes, sié.

All raight. Sorry I got side-tracked there, but I want
to talk to you about andusiry standards for plaéement
of these signs. We talked abouk the requirements
under the MUTCD. Are Lhere also separate industry
standards with regard to how close these signs can be
Lo the tracks?

Yes.

Have you done any éonsulting work fo; BNSF and OPB?
Yes, I have.

What kind of consulting work have you done for them?
On different crossing concerns, on crossing closings,
on difficult crossings, on what Lype signals to
165tall, and involved in quiet zones.

Okay. Would thalt include éetérmlnlng how far under

BECKY A. FITZMIER, CSR, RMR
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these industry standards these signs should be from
che tracks?

Yes, what's the best location for the signage.

All right. MUTCD is 12 feet. What 1s the industry
standard with regard to the distance a crossbuck needs
to be from a set of railroad tracks?

It's ~- normally, it's 15 f[ect from the near rail --
All right.

-- the. post would be set in the ground, 15 fecet from
the near rail, where the post would be set in the
ground.

All right. Now, earlier you talked abdut these yield
signs being installed next Lo or underneath the
crossbuc?s; you remember that testimony?

Yes.

Is there a new requirement under the MUTCD Lhat a
yield sign, in conjunction wilh a crossbuck sign, has
to comply ;ith the 15-foot indusiry standard rathex
than the 12-foot MUTCD standard?

Yes. First of all, there's the new requirement in the
2009 Editcion was to shall —-- a crossbuck shall have
cither a yield sign or a stop sign placed either on it
or beside it, depending on the circumstances. And
then 1f it -- 1f it 18 either one ;f Lhose éigns, and

Lhe default 1s the yield sign 1f no'decision is made,

'BECKY A FITZMIFER, CSR, RMR
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then they -- chose need to be 15 feet from a near
rail.
Let me hand you what l've marked as Plaintiffs’
Exhibit 13. You recognize Lthat phoLograph?
Yes.
What 1s it?
Those -- thalt's a photograph taken yeslerday showing
the 15-foot conec where the -- the crossbuck would be
located and’ the yield sign.
Did you take the photograph?
Yes, I dad.
And was I with you yesterday?
Yes, you were. |
Is that my car in the photograph?
Yes. That's your brand new car.

MR. DAY: Judge, I'd offer Plaintiffs'
Exhibit 13.

THE COURT: Any. cbjectien?

MR. HOCH: No, sir.

THE COURT: All right. Plaintaiffs' 13 shall
be admitted.
(By Mr. Day) The -- as you [ace the photograph, the
cone nearest the cracks, what measurement 1s that {rom
the rail?

The cone on the left 1s 15 feet from the near rail.

BECKY A. FITZMIER, CSR, RMR
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And the cone on the raight?

Seventeen feet.

And why did you put a cone 17 feeb from the rail-?
Well, that second cone would depict if -~ you can'tL
Just pul a crossbuckrout there in Lhat roadway, ‘'cause
it's not going to last very long. S6 my.
recommendation 1 a crossing went there, Lthat that
second cone would depicl where the edge of the curb
would be, 'cause the curb would need to be constructed
alongside that -- that track.

Why do you need a curb?

Well, the requirement for -- on the crossing for the
crossbuqk would have -- it needs to be two —- roughly
twe feet threce 'nches from the edge of the crossbuck
sign Lo the face of the curb. So that when a motorist
would be going across the crossing, there -- you know,
if they're up against a curb, their side mirror is not
going to hait the -~ the crossbuck. And in thais case,
even though Lthe crossbuck would be flat, you know,
that you'd see as -- comaing on 25th Street, say, if
you were approaching on the eastbound lane, you'd need
also two feel away from the crosshuck so that your
rear view -- or your oulside mirror would not hitc the
chssbuck, SO 1t ne;ds to be out there, you know, two

fect away from the curb.

BECKY A. FITZMILR, CSR, RMR
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- Okay. Exhibit -- Plaintiffs' Exhlﬁlt 13, under the

MUTCD requirements with regard te yield signs and with
regard to industry standards, you're at the location
of the Emporia Court crossing, the crossbuck and yield
sign is basically in the middle of 25th Street, isn't
ig?

Yes.

Is that hazardous?

Yes.

Why is ii. hazardous?

Well, it's going to be sitting out right i1n the maddle
of a roadway, and peoplec are not going to know where
to -~ to drive around it, how is it protected. You're
going to put barriers around it, it would be 1in an
1sland out there and all by itsell for -~ between it
and the yield sign.

Generally not appropriate to put warning signs out in
the middle ol a public ro?d?

No.

Let me hand you what I've marked as PlaintiFfs'
Exhibat 3-A. Take that back. 3-A is the blow-up.

Let me hand you what I've-marked as Plaintifls'
Exhibit 3. What 1s -- or I should say, what are
Plaintiffs' Exhibit 3 and Plaintiffs' Exhibit 3-A?

It -- this -- this is the drawing that was provided by

BECKY A FITZMIER, CSR, RMR
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under -1ndusiry siandards, 25th Street has co be moved

some distance to the north?
Yes.
How far?

It's approximacely 20 feet.

Okay Do you know whalt the 250-foot rule is under in

the railroad andustry?
Yes. 1lt's a site distance obstruction rule that
requlres railroads to kecp vegelation and any debris,

material back 250 feet from the crossing as well as

37

any stored railroad cars from the edge of the crossing

back 250 feet in each direction

All right Did you measure the length of the IT
tracks --

Yes.

-- along 25th Street?

Yes.

How did you measure 'em?

I had a roller whoel.

A what?

Roller wheel. Measuring wheel

How does that work?

It's -- you -- just has a little wheel, and you roll
1t, and it measures the fect by actually inche; and

records it in [ootage.

BECKY A. PITZMIER, CSR, RMR
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All right. And how_long 1s the interchange?
Well, f[rom switch to switch, it's probably close to a

thousand feet, from vhe weslL swilbch to the cast

switch. What I was looking at were the -- kind of
the -- the clearance areas where Lhe -- the -- the
track -- where the two tracks come together, they

would be fouling each other, so that you couldn't sct
a2 car closer on one track to Lhat close enough to the
switch, because 1t would inLerIere with -- get too
close to the second track as it angles in towards it,
Utilizing Plaintiffs' 3-A, can you 1llusirate that For
the Court?

Well, at this -- lelL's justL say at the west end where
the switch comes off, you can't put these cars up real
close to the switch, because Lhey'll hit each other.
And it was about -- probably a distance of, I'm just
guessing from Lhere, maybe 125 Feet from the switch
before the firsL clearance would be obtainéd where you
could set that car. So to answer your first éuestion,
from the clearance point there on the west end to the
east end was right at 850 feet.

All right. And 2f there 1s a crossing, Emporia Court
crossing 'as shown on Exhabit 3-A, 1f that's
construcced, how does the 250-foot ru%e work?

Well, anything from this edge of the crossing 'in each

BECKY A. FITZMIER, CSR, RMR
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direction, 250 feet back here and 250 feet to the
cast, will have to be kept clear when they come in and
store cars.

And that's so motorists who could be making a right or
left onto Emporia Court can see down Lhe tracks and
make sure a traain 15 not coming?

That's correct.

The law in Kansas is that the distance must be
reasonable --

Yes.

-- by Kansas statute. Do you have an opinion, based
on your training and expecrience, work history, what is
a reasonable distance that cars should be moved back
from the cressing?

Well, i1t’'s going to vary on your spcecd of your Lrains,
but 250 is a good minimum distance for the crossing
such as this and speeds that would be a good distance
to have it cleared. If you're at a higher ;peed, then
you're going to need more ol a visabaility.

Okay. If the train speeds alL this location, 250 feet,
you thaink, is reasonabie?

Is adequate, yes.

All right. Is that the law i1n other stLales?
Yecah -- mostly 1it's 250. There's some cxceptions
where ilt's -- some states have a little bit longer.

BECKY A FITZMTER, CSR, RMR
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All right. When you measured the length of the
interchange track at clearance points at 850 feet,
were you able to make a calculation as to the storage
capacity of those two Ltracks w1th regard to rail cars?
Yes

And how did you do that?

Well, really went [rom the center of the roadway,
which the roadway 1s going to be 41 fcet wide, so it
went to the middle, and the crossing service would
have to be two feet outside of that roadway, so it's
roughly -- 7 took 25 fect from the center ol the
roadway, added that te 250 }eet, 50 you got 275 feet,
both east and west down the tracks.

And what -- what did you come up with -- well, what
did you assume to be the car lenglh?

The rail cars that are generally used on Lheir grain
and hoppers would be tank cars, would be roughly 60
feet long..

Are you familiar with the various industries that are
served by the i1nterchange track?

Well, there were mostly grain and -- and then there's

scrap metal and different types of -- mostly grain

.elcvators.

What kind of rail car service, those types of things?

Those would be hopper cars and tank and --

BECKY A. FITZMIER, CSR, RMR
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Sixty-footers? -

Yes, generally.

What was the car capacity of Lhe entire interchange,
based on your calculation --

About --'

-~ both tracks?

About 30 cars.

Thirty cars in total, so 15 cars on each track?
Well, 13 on the north, 15 on the south.

And that's because of the clearance --

Yes

== point 1ssue we talked about earlier where the
tracks come itogether?

Yes.

And assuming the Emporla Court crossing is installed
at the location proposed by the defendants, how does
that impact the rail car storage capacity of those
tracks?

That baglcally wipes out 18 storage cars, cars that
would be stored there, can only have room for 12.
About a 60 percent reduction?

Yes.

And how would such a loss ofl étorage capacity 1mpaclL
switching operations on the BNSF and WTA? -

MR. HOCH: Excuse me. Objection,

BECKY A FITZMIER, CSR, RMR
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THE COURT: Sustained

(By Mr. Day) You're familiar with the location of the

Lemporary crossing?

Yes.

Spoke about that earlier. Assuming that is made the

permanent rail crossing for access to the land where

Emporia Courl:-is proposed, how does the 250-foot rule

work there? Do you understand my quesiion?

Yeah. It applies the same. You need 250 feet

clearance from the edge of the crossing, and the car

storage, then, the switch 1s just to Ehe west there,

and on the north track, I chink you'd lose maybe

one ~- one car, and on the south onc probably three,

maybe, maybe four. So af the crossing were Lhere,

instead of having 30, they would have either 25 or 26

spokts for storage.

Okay. We lose some space, but nol near as bad if[ it's

in the middle?

My opinion, they could live wiLh that.

Okay. Now, last thing I want to talk to you about,

Mr. Moonecy, is track removal. Based on your analysis,

would rcemoval of a section of the north ctrack solve

the clearance 1ssues we've talked about under the

MUTCD and industry scandards?

-
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No -

Why?

You'd still have the same for the south track.

Okay. BAnd would you still have, based on the 15 foot
and the 17-foot rule, warning devices 1n the public
thoroughfare of 25th Street, i1f at's not realigned?
Yes.

Is that a safe situation?

Ne. It would not be.

Is it hazardous?

Yes.
(Mr. Day confers with Mr. King.)
MR. DAY: Judge, I tLhink ithat concludes my
examinatcion. T'1l1 pass cthe wilLness to Mr. Hoch.

THE COURT: All right. Cross?
MR. HOCH: Thank you, Judge.

CROSS-EXAMINATION

BY MR. HOCH:

Good morning, Mr. Mooney.

Good morning.

Want co make sure that I understand what your
understanding is of how these two tracks along the
soulh side of 25th Strect are uscd by the railrocads.
Are these Lwo traqks used as an 1nterchange.between

the Burlington Northern main lane, which runs up and

BLCKY A. FITZMIER, CSR, RMR
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Have -- have you done any study as to whether the
raillroads could build another track to the sou.h of
the current Lrack locataion, Lake oulL the north track?
THF COURT: Would you have the witness hold
that exhibit up so I can conceptualize what you're
talking about?
MR. [OCH: Absolutely.
THE COURT: Thank you
(By Mr. Hoch) My quest:ion, Mr. Mooney, is whecther
you've made any study to figure ;ut whether anothex
track could be built to the scuth of the current south
track to put cars on when the north track 1s taken outc
and abandoned?
No. I have not.
Did you cver visit wilh anybody al the railroads about
that possibility?
No.
Do you know whether anybody at the railroads has ever
asked from the landlord whether they could get a
right-of-way to build another segment of c¢rack along
there?
No.
Are you aware, Mr. Mooney, of ithe City of Wichita
ordfna;ce dealing with how long rail cars caé block a

particular crossing?

BECKY A. FITZMICR, CSR, RMR
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Q.
A.

Q.

- - B -

They tie into our -- whac we call our lead, which you

could probably see that's it right there (indicating).

IE the two pages come together, iL would look like

that.

Right. Ckay. And so are you interchanging tracks
between BNSF's main line and BNSF's customers on the
other side of the interchange?

Can you say thalk again, plecase?

That was a terrible quesition. The cars that are
movaing over the interchange from BNS -- BNSF's main
line, where are they going>

Several places.

Give me an example.

Coming to -- coming Lo my operation?
Okay.
They go to —- they could go to BariLlett elevator,

which is north of town, or the scrap dealers, any of
the scrap dealers or any of th; other elevators that
have. We mostly do grain. Our biggest share o[ che
business is the elevators we have here, Cargill,
Horizon Millang, BartleLt, Ralston-Purina, and few
scrap dealers.

Okay. By grain, do you mean wheat?

hheat, corn, s5o0y -- SsSoybeans --

All right.

BECKY A. FITZMIER, CSR, RMR
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1 A. -- different commodities.

2 Q. And those --

3 A. Flour.

4 Q. I'm sorry?,

S A. Flour, oil.

6 Q. Okay. And those cars that are being interchanged over
7 the IT track from BNSF's track, are those moving in

8 intersktate commerce?

g A Yes. They would be.

10 Q. Okay. Are the products that are being shipped from

11 the customers you just mentioned, either from or Lo
12 those customers, going outside the state of Kansas?
13 A. Probably most ol 1t, yes.

14 0Q. Give me a percentage.

15 A. I'd say 90 percent of it.

16 Q. How many cars per day does the Wichita Terminal

17 Assoéiatlon interchange over the IT tracks?

18 A. Ninety -- up to 90 cars a day on those particular
19 tracks.

20 Q. All right. And you listened to Lhe testimony earlier

21 ‘from Mr. Moonecy about the siorage capacity of those
- 22 tracks. Do you agreé with thosc numbers?
23 A IL's precty accurate, I believe.
26 Q. Okay. How would the -- well, the -- and you heard the
25 * testimony about the 250-fool rule with regard Lo the

BECKY A. FITZMIER, CSR, RMR
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cr0531n§s° -
Yes, sar.
Whai 1s -~ again, what does that mean?
Well, for safecty standards and city lo;al government
and statec regulations, there's got to be a certain --
THE COURT* Sir, | realize you don't come to
court to testify every day, but try not to turn your
back to the court reporter.
THE WITNESS: Oh, okay.
THE COURT. Ckay.
The crossings have to be cul or the train has to be
severed and -- and put in a distance to where 1t's not
to where there would be obstructions from traffic.
(By Mr. Day) Okay. In other words, the train cars
have to be 250 feet back from the edge of the crossing
in both directions?
Correct.
All right. And Plaintiffls' Exhibit 3-A, if the
Emporia Courlt crossing 1is installed at the éroposed
location, and those cars have to be moved back 250
feet, how does that impaciL WTA's switching operations®?
Well, it's -- 1t's drying up our capacicy. We don't
have ~-- like I say, we don'tL have the trackage righlLs
just to take cars anto the Burlington Nothe;h yard,

so we have Lo store 'em there for them to come to get

BRCKY A. CITZMIER, CSR, RMR
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'em. -
Okay.
And likcwise, Lhem to us.

So they -- they deliver to

the interchange, we pull, and then we £i111 i:c back up,
and Lhen they clear i1t off again, so this éoes on
constanlLly during tLhe day and the week.
Would it have a -- a negative impact on your
operations?

Yeah. like, 30

It's going Lo take us [rom almost,

cars down to over 50, 60 percent reduccion and what we
can Lake over Lhere at a time.

And what does that do to your switching operations?
[t kind of handcuffs our swilching operations, because
we don't have storage capacity, per ae, on the WTA.
All right.
We -- we -- you know, we're a switching operation, a
third-party switching operation.

Now, these IT tracks, they're used for storage,
correcci?
Can be, yeah.
Both tracks?
Yep. Yes, sir.

And they're also used for through train movements,
correct?

Very little, but it could be. Yes.

BECKY A. FITZMIER, CSR, RMR
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All right. May -- that's probably the wrong term.
What I meant to say 15 they're -- not only are they
used for storage, they're also used for intcrchanging
cars to the various indusiries Lo Lhe east?

Correcc.

Okay. And thalL would be both -- both sets of tracks?
That's --- that's correct.

What 1f a portion of Lhe north track is taken out, how
would chat affect your operations?

It's capacity. '

All raighc.

You know, 1t's -- 1t's capacitcty that we don't have to.
spare, without going and building tracks somewhere
clse. ’

Would the installation of a crossing at the Emporia
Courl location result in more frequent switching
operations on the terminal?

Yeah. It would take us from two to three a day to
possibly seven or eight a day.

And can you explain that for the Court.

Well, we have to -- only being able to bring 12 cars
over at a time is we're going Lo have to make that
many more moves to get the 90 cars a day over, where
we'd do 1t 1n Etwo o; three now,-then we're going to

have -- ilL's going to take us seven or eight. It's

BECKY A. FITZMIER, CSR, RMR
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going to cause us our budget i1mpacc on overtime, fuel

cost, car delays, customer dissalisfaction, car delay.
The Union Paciflic 1s going to be holding cars for the
BN ithat we can't get over there to 'em, because a lot
of those cars come from the —-- we take from the Urnion
Pacific and take right over to the BN, soc we -- we got
a leot of customers that's going to suffer from it, and
car delay. -

And would that be also true with respect to the

removal ofi any -- any poriion of the north track?
Yes,.sir.
Basically, the result's the same, 1sn't ic?

Yeah. Yes, sir.

You know where the temporary crossing is locaced jusc
east of the west switch Lo the BNSF?
Yes, s1ir.

Shown on Plaintif{s' Exhibat 3-A, 1t's basically in

this -- this location here (andicating), 1s that
-correct?

Yes.

Have you been oul there recently?

I've been out there -—- I go up there about every day.

All right. This aerial shows the crossing here; do
you see it?

Yes, sir

BLCKY A. FITZMIER, CSR, RMR
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It doesn't show a road here, but 1s there a -- 1s
there a road currently at thai location?

Not what I would say 1s a road, no, sir.

Well, 15 there a path?

There 1s -- Lhere is a -- a path, knocked-down weeds.
I think the caitcy has been using to go in there and
clean some ditch —-- ditches along that -- I think
they're along Broadway over Lhere --

Okay.

-~ that they cleared off.

But somebody's been driving vehicles through here
{indicating)?

Yeah. 1It's just basically juslL, lirke, down in there
and over that way {indicataing).

Okay. You think Lthat's the city that's been doing
that?

I know it's the city.

Did you talk to 'em? How do you know that?

Well, beccause 1 seen 'em going i1n and out of there.

With their city work trucks?

Yes.
Okay. How long has that -- I'm calling 1t a road or’
path, whatever, how long has that been -- been there?

I just noticed it this week, but generally, when

I'm —- I go up there, there's cars could be blocking

BECKY A FITZMIER, CSR, RMR
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1 that view of that or -- or the BN could be switching
2 over there or whalever, and I don't -- I didn't pay
3 any attention to it

1 0. Okay. It was there on November 1lst when I was .here
5 with Mr. Mooncy. Does thal comport with your

6 recollection?

7

A. The road?

g Q. The road.

9 a. I don'L remember 1f it was that day or not when |

10 neoticed that was in tchere.

11 Q. Fair enough. You know who built the path or the road?
12 A. I heard the city did.

13 Q. ©Okay.

14 A.- My track supervisor, in fact, told me it was the city
15 did, when I asked him about it.

16 Q. If the Court orders the permanent crossing to be

17 located where the Ltemporary crossing is localed now,
18 would that have less of an impact on the WIA's

19 operation?

20 A. Yos, sir.

21 Q. And I mean that as compared to a permanent crossing at
22 the proposed Emporia Court location.

23 A. I st1ll have my 30 cars the way it is.
24 Q. All righlL. Be less of an 1mpact on your opcrations,

25 correck?

BECKY A. FITZMIER, CSR, RMR
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Oh, dramatically. -
All raght.
MR. DAY. That's all the questions I have.
THE COURT: Just girve me a second
Okay. Cross?

CROSS-EXAMINATION

BY MR. HOQCH:

Good morning, Mr Damec.

Good morning.

I thaink I have only a very few questions for you. I
want to undergtand, first of all, about thais
relationship betwecen the WTA and the BNSF and Unicen
P?cific, ?kay?

Uh-huh.

We had some tescimony in a hearing two and a half
yecars ago about that, and I just want to make sure
that I remember it correctly. As I understand your
testimony, the Wichita Terminal Associacion is a
nonprofit- corporation owned exclusively by the BNSF
and the UP?

50/50.

Now, I also heard you Lestify Lhat -- that the WTA, [
thaink you used the word we don'L have trackage rights
to be able to store cars in the BNSF yard? .

We can't -- we can't physically take 'em in there.

BECKY A. FITZMIER, CSR, RMR
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WICHITA TERMINAL ASSOCIATION,

ve.

FYG INVESTMENTS, INC,

IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

Plaintiff,

Case No. 02 CV 3688

Defendant.

T e Tt Tt Tt T Tt T

TRA CRIPT OF MOTIONS

PROCEEDINGS had before the Honorable
Timothy Henderson, Judge of Division 24, of the
District Court of Sedgwick County, Kansas, at

Wichita, Kansas, on the 9th day of June, 2009.

APPEARANCES:

The Plaintiffs, Wichita Terminal
Association, appeared by and through Mr.
Mr. K. Paul Day, Attorney at Law, 2345 Grand
Boulevard, Suite 2200, Kansas City, Missouri
64108.

The Defendants, FYG Investments, Inc.,
appeared in person and by and through Mr. Wyatt
Hoch, Attorney at Law, 1551 North Waterfront,

Parkway #100, Wichita, Kansas 67206.

EXHIBIT
L




10

11

12

i

14

15

16

1 Iy

18

29

20

21

22

23

24

25

I-N-D-E-X
PLAINTIFFS WITNESSES
JASON H. MOYER
DIRECT EXAMINATION BY MR. DAY: 16
CROSS EXAMINATION BY MR. HOCH: 43
REDIRECT EXAMINATION BY MR. DAY: 62
BRUCE E. CHINN
DIRECT EXAMINATION BY MR. DAY: 67
CROSS EXAMINATION BY MR. HOCH: 99
EXAMINATION BY THE COURT: 102
ESPONDENT'
MARGIE THOMAS COLLINS
DIRECT EXAMINATION BY MR. HOCH: 115
CROSS EXAMINATION BY MR. DAY: 129
REDIRECT EXAMINATION BY MR. HOCH: 150
EXAMINATION BY THE COURT: 153
REDIRECT EXAMINATION BY MR. HOCH: 154
P - e e - O e
LAINTIFF'S EXHIBITS OFFERED ADMITTED
PLAINTIFF'S EXHIBIT NO. 7-16: 30 30
PLAINTIFF'S EXHIBIT NO. 5-6: 40 40
PLAINTIFF'S EXHIBIT NO. 3: 40 40
PLAINTIFF'S EXHIBIT NO. 2: 40 41
ﬁ PLAINTIFF'S EXHIBIT NO. 17: 91 91
2




10

« o |

12

%3

14

15

16

i

18

a9

20

21

23

23

24

25

Lo}

o

o P O

My name is Jason Moyer.

And, Mr. Moyer, what is your current occupation?

I'm the superintendent of Wichita Terminal
Association.
And what does it mean to be the superintendent
of the Wichita Terminal Association?

What are your duties?
I manage the daily operations of the switch
crews, the maintenance gangs, and clerical and
office staff.
Are you located here in Wichita, Kansasg?
Yes, I am.
What is your business address?
1537 Barwise Street (ph).
Now, are you actually employed by the Wichita
Terminal Association?
No, I'm employed by BNSF railroad.
BNSF signs your paychecks?
That is correct.
And how is it that you would have the title of
the superintendent of operations for the
terminal when you are a BNSF employee?
Wichita Terminal is owned by the BNSF railway
and Union Pacific railroad egually.

All right. i
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Q.

And do you know the business structure
of the términal. is it a corporation?
It is an association.
Association.

What is its purpose?
The Wichita Terminal serves as the switching
agent for both the UP and the BNSF, all traffic
that enters Wichita is served or is directed
towards customers in Wichita goes through the
Wichita Terminal. The terminal is the switching
agent for the shipping roads.
So if I understand it, rail shipments would come

in either on the Union Pacific or the Burlington

‘Northern. And to get those shipments to

customers in Wichita, those rail cars would be
transported over the terminal.

Is that riaht?
Yes, they're interchanged both from the UP and
the BNSF to the terminal. The terminal will
serve the railroads customers, and either give
the traffic back in loaded form or empty form;
correct. Multiple commodities.
Exguse me?
Multiple commodities. -

Does the terminal have its own employees?

18
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Okay.

You can sit down.
(Witness complied).
We've been talking about the interchange track.
And 1'd like you to give the court a little bit
more detailed explanation of the purpose or
function of that track.

What is it for?
The interchange track in question here, these
two tracks (indicating), are what ties the BNSF
and the UP to the WTA. All traffic, both again
multiple commodities, grain, all customer
traffic that is served in Wichita Central goes
across these two interchange tracks.

All bridge, we call it bridge move

traffic, between BNSF and UP interchange traffic

that goes, disperses all across the United
States, also goes over these two tracks.

You know the approximate length of those two
trécks, either in feet or car storage?

Between the switches, on average, depending on
the car size, we'll store at least 40 cars.
That's 40 cars total on both tracks?

Between the switches; correct.

ALl right.
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